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Flag of Tadjikistan [1]

Introduction. On August 24,
1990, the Supreme Council of the Tajik
Soviet Socialist Republic of the XII
convocation at an early session adopted
the declaration of independence of the
Tajik Soviet Socialist Republic [3].

On 9 September 1991, the supreme
council (Majlisy Oli — in Tajik lan-
guage) of the Republic of Tajikistan
adopted a resolution on the state sover-
eignty of the Republic of Tajikistan [4].

After Tajikistan regained its inde-
pendence in 1991, reforms began
in all branches of power, including
the judiciary. One of the main subjects
of the judicial and legal reform was
the system of courts of general juris-
diction headed by the Supreme Court
of the Republic of Tajikistan. The under-
takings of the adopted programmers
aimed were at improving the organi-
zation and activities of the courts in
order to safeguard their independence
and independence. After the constitu-
tional reforms, a unified judicial system
built was in Tajikistan.

|22 J [ Fid il P o it i

=

oy _-_\:}-‘J
National Emblem
of Tadjikistan [2]

During the 1990s, there was
a complicated process of forma-
tion of the statehood of the Republic
of Tajikistan as an independent subject
of the international arena. However,
at the initial stage (1991—-1992) the pro-
cess of reforming the judicial system in
Tajikistan stopped was at the indica-
tions of the civil war.

The political leadership of Tajiki-
stan declared the country a secular
state, legal and neutral in relation to
various religions and ideologies. In this
period, concrete steps in the formation
of an independent judiciary are begin-
ning. Since then, the process of imple-
menting a number of programs aimed
at increasing the authority of the courts
has become more active. This was
reflected not only in the improvement
of the selection procedure and the for-
mation of the judicial corps, but also in
the creation of conditions for ensuring
their independence, increasing material
security, establishing responsibility for
non-compliance with the court, as well
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as in a significant expansion of the pow-
ers of the court. It out be should pointed
that all these processes of formation
of judicial power took place in condi-
tions of instability in the country.

According to Grebennikov V., there
are two problems in the judicial system
that determine the quality and purpose
of functioning: the uniformity and integ-
rity of the judicial system. Uniformity
means preserving and strengthening
the judicial system and mobilizing it to
perform fundamental tasks to achieve
common ends. In addition, the whole is
the internal structural unity of the sys-
tem, the relative autonomy that ensures
the necessary independence from
the external environment [5]. By con-
trast, Khodzhaeva B. notes that for
the adoption of a number of programs
of judicial and legal reform in 1993 in
the Supreme Court of the Republic
of Tajikistan was created military col-
lege, and in 1994 Garrison military
courts, which "made a significant con-
tribution to the defense of human rights
and freedoms in this period" [6].

On December 23, 1989, the USSR
adopted the law on the Constitutional
Supervision Committee of the USSR.
According to Article 2 of the said law,
the constitutional supervision commit-
tee of the USSR, as well as the rele-
vant constitutional supervision bodies
in the federal and autonomous repub-
lics exercised constitutional supervision
in the USSR [7].

Based on this standard, on April 23,
1990, the Supreme Council of the Tajik
Soviet Socialist Republic adopted
a resolution on the establishment
of a constitutional oversight committee
in the Tajik Soviet Socialist Republic.
The constitutional supervision commit-
tee of the USSR or its corresponding
body in the federal (autonomous) repub-
lic of the USSR was created to control
compliance with the norms of the con-
stitution of the USSR or the constitu-
tion of the federal (autonomous) repub-
lics — draft laws and other normative
acts submitted for consideration by
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the Supreme Council of the USSR or
the council of the federal (autonomous)
republic, as well as laws adopted by
the relevant Supreme Council (arti-
cle 10 of the about law). As Cholikov
K. points out, this was the first step
towards the formation of a specialized
body of constitutional control in Tajik-
istan [8].

Reform of the judiciary in the period
1992-1999.

On 10 March 1992, the law
of the Republic of Tajikistan on
the procedure for the settlement
of economic disputes in the arbitration
courts of the Republic of Tajikistan
adopted was [9].

The prerequisites for the creation
of economic courts in Tajikistan were:

— recognition of various forms
of ownership, including private;

— the lack of unity of practice in
economic disputes, the undesirability
of the existence of a 2-tier system
of arbitration: departmental and state;

— rejection of administrative and
planned management methods;

— consolidation in the Constitution
of the Republic of Tajikistan of the
principle of separation of powers —
judicial, legislative and executive
(article 9 Constitution of the Republic
of Tajikistan).

[t was with the formation of market
relations that there was a need to create
an independent court specially adapted
for the consideration of economic
disputes between economic entities.

With the adoption of the Law
of the Republic of Tajikistan dated
March 10, 1992 "On Arbitration
Courts of the Republic of Tajikistan" on
the territory of Tajikistan, arbitrations
and other similar bodies in the systems
of ministries, state committees,
departments, associations, concerns,
other associations, as well as enterprises
and organizations were abolished.

Inaccordance with article 2 of the said
law, enterprises, various institutions,
organizations, collective farms, as well
as private and joint enterprises that had
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the status of a legal entity could apply
to the arbitration courts of the Republic
of Tajikistan in order to protect
their rights and resolve economic
disputes. It is important to note that
state arbitrations before the adoption
of the above law existed in the system
of executive bodies and were not part
of the judicial system of the country
and only after the adoption of the said
law transformed were into arbitration
courts.

The unified system of arbitration
courts, according to article 8 of the Law
"On Arbitration Courts of the Republic
of Tajikistan", consisted of:

— the Supreme Arbitration Court,

— the Arbitration Court of the Gorno—
Badakhshan Autonomous Region,

— the arbitration courts
of the regions.
Legislation on the organization

and fundamentals of the activity of
economic courts continued to improve
be in subsequent years. On 4 November
1995, a new Constitutional Law
"On Economic Courts of the Republic
of Tajikistan" adopted was, which
regulated in detail the procedure for
the formation of economic courts,
the basic principles of their activities
and powers. The Arbitration Court with
its internal system operated before
the adoption of Constitutional Law
"On Economic Courts of the Republic
of Tajikistan" (November 4, 1995).
Because of this law, the Arbitration
Court renamed was into Economic
Court. In the system of economic
courts, along with regional courts,
the Economic Court of the city
of Dushanbe formed was.

On 6 November 1994, the Consti-
tution of the Republic of Tajikistan
adopted was in a general referendum
[IOf According to article 9 of the
Constitution of the Republic of
Tajikistan, state power exercised is
because of its division into: legislative,
executive and judicial.

The Constitution of the Republic
of Tajikistan also enshrines such
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principles of justice as equality of all
before the law and the court (article 17
of the Constitution of the Republic
of Tajikistan), right to judicial protection
(article 19 of the Constitution), inde-
pendence of the judiciary (article 84
of the Constitution), independence
of judges and their subordination only
to the Constitution and laws (article 87
of the Constitution), transparency
of judicial process (article 88.3 of the
Constitution), language of judicial
proceedings (article 88.4 of the
Constitution), etc.

In accordance with article 84.2
of the Constitution of the Republic
of Tajikistan, judicial authority in
the country exercised is by:

— Constitutional Tribunal
Republic Of Tajikistan,

— Supreme Court of the Republic Of
Tajikistan,

— Supreme Economic Court of the
Republic Of Tajikistan,

— Military Courts,

— Court of the Gorno-Badakhshan
Autonomous Region,

— Court of the Sogdinsky Region,

— Court of the Khatlon Region,

of the

— Court of the -capital city of
Dushanbe,
— Local  Courts  of  general

jurisdiction,

— Economic Court of the Gorno-
Badakhshan Autonomous Region,

— Economic Court of the Sogdinsky
Region,

— Economic Court of the Chatlon
Region,

— Economic Court of the capital
city of Dushanbe.

[t should be noted that the con-
stitution of the Republic of Tajikistan
did not indicate the possibility of cre-
ating specialized courts in the coun-
try, such as administrative, juvenile,
family, financial and others courts.
In contrast, article 84.3 of the Constitu-
tion of the Republic of Tajikistan states
that constitutional law shall determine
the procedure for the establishment,
organization and operation of courts.
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In my opinion, this provision gives
apreliminary possibility for the establish-
ment of specialized courts in the coun-
try, since the norms of the constitution
of the Republic of Tajikistan do not
prohibit the possibility of establishing
specialized courts. It would be worth-
while to send a response request to
the Constitutional Court of the Repub-
lic of Tajikistan in order to translate
article 84.3 of the constitution
of the Republic of Tajikistan.

According to article 85.5 of the Con-
stitution of the Republic of Tajikistan,
the establishment of extraordinary
courts in the country allowed is not.
However, as indicated above, the judi-
cial power in the country exercised is
also by the courts of war. I believe that
the institution of courts — martial in
peacetime is an extraordinary institution,
and that such courts abolished should
be. The Constitution of the Republic
of Tajikistan set the term of performance
of duties of the judge — is 10 years (arti-
cle 84.4 of the Constitution).

In 1995, Tajikistan adopted a pack-
age of laws on the formation of the coun-
try's judicial system and the status
of judges, namely:

— Constitutional law of the Repub-
lic of Tajikistan of 3 November
1995 Ne 84 on the Constitutional
Court [11],

— Constitutional law of the Repub-
lic of Tajikistan of 3 November
1995 Ne 86 on the judicial system [12],

— Constitutional law of the Repub-
lic of Tajikistan of 3 November
1995 Ne 90 on the Supreme Court
of the Republic of Tajikistan [13],

— Constitutional law of the Repub-
lic of Tajikistan of 3 November 1995
MNe 92 on the status of judges [14],

— Constitutional law of the Repub-
lic of Tajikistan of 3 November
1995 Ne 96 on military courts [15],

— Constitutional law of the Repub-
lic of Tajikistan Ne 102 of 4 Novem-
ber 1995 on economic courts [16].

According to article 4 of the Consti-
tutional Law of the Republic of Tajik-

istan of 3 November 1995 no 84 on
the Constitutional Court[11] — the Con-
stitutional Court of the Republic of Tajik-
istan consisted of seven judges: the pres-
ident of the constitutional court, his
deputy and five judges of the consti-
tutional court, one of whom was to be
a representative of the Gorno-Bada-
khshan Autonomous Region. A judge
of the Constitutional Court of the Repub-
lic of Tajikistan may be elected among
citizens of the Republic of Tajikistan
aged not less than 30 years and not
older than 65 years, having a higher
legal education and at least 10 years
of professional experience. According
to Article 5 of the said law, the term
of powers of judges of the constitu-
tional court is 10 years, and if the term
of powers expires during the period
of consideration of the case, these
powers of the judge extended are until
the final consideration of the case.

In  accordance  with  articles
31-32 and 37—-38 of the Constitutional
Law of the Republic of Tajikistan
of 3 November 1995 No 86 on the judi-
cial system [12], judicial colleges for
civil cases and judicial colleges for crim-
inal cases were established in the Court
of the Khatlon Region, the Court
of the Sogdinsky Region, the Court
of the Gorno-Badakhshan Autonomous
Region and the Court of the capital
city — Dushanbe, which consider com-
plaints against decisions and judgments
of courts and instances on appeal (for-
merly — cassation instances). In accor-
dance with art. 33—36 of the said law
in the Court of the Khatlon Region,
the Court of the Sogdian Region,
the Court of the Gorno-Badakhshan
Autonomous Region and the Court
of the capital city — Dushanbe were
established Presidencies.

In accordance with art. 15—21,
22-26, 28, 29, 30, 40—41 Constitu-
tional Law of the Republic of Tajik-
istan of 3 November 1995 Ne 90 on
the Supreme Court of the Republic
of Tajikistan [13] — the Supreme Court
of the Republic of Tajikistan consisted of:

i ] F ] P P ] PP i | P e i P i o



IOPUANYHUW BICHUK, 2022/2

— Plenum of the Supreme Court of
the Republic of Tajikistan (articles 15—21),

— Presidium of the Supreme Court
(articles 22—-26),

— Judicial College of Civil Affairs
(article 28),

— Judicial College of Criminal
Affairs (article 29),

— Judicial College for Military
Affairs (article 30),

— Higher  Qualification  College
of Judges of the Supreme Court

(articles 40—41).

The Constitutional Law of the
Republic of Tajikistan on the Status
of Judges in the Republic of Tajikistan
adopted was on November 3, 1995 [14],
consists of 6 chapters and 24 arti-
cles. It defines the requirements for
judges, guarantees of the independence
of a judge, as well as the procedure for
the election and appointment of a judge
to a position, establishes the proce-
dure for the termination of his pow-
ers, encouragement and responsibility
of judges. The material and social secu-
rity of judges has been determined.

In  accordance  with  article
1 ofthe Constitutional Lawofthe Repub-
lic of Tajikistan of 3 November
1995 Ne 96 on military courts [15] —
military courts are organized within
the armed forces of the Republic
of Tajikistan on the principle of terri-
toriality at the place of deployment
of troops and consist of military courts
of garrisons and the judicial college for
military affairs of the Supreme Court
of the Republic of Tajikistan.

In the Republic of Tajikistan, there
are four military courts:

1) In the Gorno-Badakhshan Auto-
nomous Region-Military Court of the
Khorogsky Garrison,

2) In the Khatlon region - Military
Court of the Khatlon Garrison,

3) In the Sogdian region — Military
Court of the Khudzhansky Garrison,

4) In the capital Dushanbe — Military
Court of the Dushanbe Garrison [17].

In accordance with the Constitu-
tional Law of the Republic of Tajik-
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istan Ne 102 of 4 November 1995 on
economic courts [16] — the Supreme
Arbitration Court of the Republic
of Tajikistan renamed was the Supreme
Economic Court of the Republic
of Tajikistan.

In accordance with the Decree
of the president of the Repub-
lic of Tajikistan of 27 November
1996 Ne 613 on approval of the reg-
ulations on the qualification colleges
of judges of the courts of the Repub-
lic of Tajikistan [18] in the Supreme
Court of the Republic of Tajikistan
was established Higher Qualification
College of Judges of the Supreme
Court of the Republic of Tajikistan, -
the members of which were are elected
by the Plenum of the Supreme Court.
In contrast, in the Supreme Economic
Court of the Republic of Tajikistan
was established a qualifying College
of judges of the Supreme Economic Court
of the Republic of Tajikistan, — the mem-
bers of which were elected by the plenum
of the Supreme Economic Court (para-
graph 1 of the Decree). In accordance
with point. 2 and 3 of the Decree of pro-
cedure in the Court of the Gorno-Bada-
khshan Autonomous Region, the Court
of the Khatlon Region, the Court
of the Sogdian Region and the Court
of the capital city of Dushanbe, Qual-
ifying Colleges of Judges were also
established, — the members of which
were selected among the judges
of local courts, judges of district courts
and judges of military courts, as well
as district courts by the Conference
of Judges of these courts.

3. Reform of the judiciary in
the period 2000—2013.

On 6 August 2001, Tajikistan adopted
the Constitutional Law on the courts
of the Republic of Tajikistan [19] as
indicated in Article 2 (5) of the law;
the courts of Tajikistan shall administer
justice in the areas of constitutional,
civil, economic, criminal and criminal-
administrative offences. On the other
hand, pursuant to article 143 of that law,
all the relevant legislation on the judicial
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system of the country adopted by
4 November 1995 repealed was, with
the exception of the law of the Republic
of Tajikistan of 3 November 1995 on
the Constitutional Court. In accordance
with article 2 of the said Law,
the exclusive task of the courts is
the administration of justice.

In accordance with art. Constitu-
tional Law of the Republic of
ajikistan of 6 August 2001 Ne 30 on
the courts of the Republic of Tajikistan
[19] — the Supreme Court of the Republic
of Tajikistan consisted of:

— Plenum of the Supreme Court of
the Republic of Tajikistan (articles 26—29),

— Presidium of the Supreme Court
(articles 30—32),

— Judicial College of Civil Affairs
(article 34),

— Judicial College of
Affairs (article 35),

— Judicial College for Family Affairs
(article 35.1),

— Judicial College for Criminal-
Administrative Affairs (article 35.2),

— Judicial College for Military
Affairs (article 36).

An  important step in  the
implementation of judicial and legal
reform in the Republic of Tajikistan is
the creation of the Council of Justice
of the Republic of Tajikistan, which
began its activities in 2000. The Council
of Justice of the Republic of Tajikistan
established based on was the Decree
of the President of the Republic of
Tajikistan of 14 December 1999 [20].
Carrying out checks on the activities
of the courts, as well as securing
the judicial system with an adequate
number of staff. All these powers
of the Ministry of justice of the Republic
of Tajikistan transferred were to
the newly created Council of justice
of the Republic of Tajikistan. According
to paragraph 1 of the Decree — the
Council of Justice of the Republic
of Tajikistan consisted of seven
members: the Chairman, the first
deputy Chairman, the deputy Chairman
(secretary of the Council of Justice),

Criminal

the President of the Supreme Court
of the Republic of Tajikistan, the state
adviser to the President of the Republic
of Tajikistan on personnel policy issues
and a representative of the Parliament
of the Republic of Tajikistan.

On June 6, 2000, the Law
of the Republic of Tajikistan No. 4 on
the Council of Justice of the Republic
of Tajikistan adopted was [21].
According to article four of the Law,
the tasks and powers of the Council
of Justice of the Republic of Tajikistan
in relation to the courts of the Republic
are: carries out measures to improve
the judicial and legal system and increase
the role of the judiciary in the country;
organizes the selection and training
of candidates for judges, professional
development of judges and court staff;
considers and submits, in accordance
with the established procedure, propo-
sals to the President of the Republic
of Tajikistan on the appointment
and release of judges of military courts,
courts of the Gorno-Badakhshan
Autonomous Region, regional, Dushanbe
city, city and district courts and judges
of economic courts of the Gorno-
Badakhshan ~ Autonomous  Region,
regional, Dushanbe city; develops and
submits in accordance with the
established procedure to the President
of the Republic of Tajikistan for
submission to the Majlisi Namoyandagon
Majlisi Oli of the Republic of Tajikistan
(Parliament of the Republic of Tajikistan)
proposals on the formation of courts
of the Republic; considers proposals
on personnel, financial, organizational
and logistical support of courts; submits
proposals to the President of the Republic
of Tajikistan on the judicial system,
the number of judges, people's
assessors and employees of the court
apparatus; maintains judicial statistics
and performs its analysis; submits
proposals to the President of the Republic
of Tajikistan on awarding judges
and assigning qualification classes.

[t noted be should that the powers
of the Council of Justice did not extend
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to the activities of the Constitutional
Court of the Republic of Tajikistan,
the Supreme Court of the Republic
of Tajikistan, and the Supreme Economic
Court of the Republic of Tajikistan.

The next step in the reform
of the judiciary in the country is
the establishment in 2010 of a judicial
college in family matters in the Supreme
Court of the Republic of Tajikistan, as
well as the introduction in the courts
of general jurisdiction of the specialization
of judges in family matters [22].

4. Reform of the judiciary after
2014.

On 26 July 2014, a new Constitutio-
nal Law of the Republic of Tajikistan
on the courts of the Republic of
Tajikistan adopted was in Tajikistan
[23]. In accordance with article 3 (1)
of the above-mentioned law, the judicial
system in the country defined was as
follows:

— Constitutional Tribunal
Republic Of Tajikistan,

— Supreme Court of the Republic
of Tajikistan,

— Supreme Economic Court of the
Republic of Tajikistan,

— Military Courts of the Republic
of Tajikistan,

— Court of the Gorno-Badakhshan
Autonomous Region,

— Court of the Sogdinsky Region,

— Court of the Chatlon Region,

— Court of the -capital city of
Dushanbe,

— Local Courts of general jurisdiction,

— Economic Court of the Gorno-
Badakhshan Autonomous Region,

— Economic Court of the Sogdinsky
Region,

— Economic Court of the Chatlon
Region,

— Economic Court of the capital
city of Dushanbe.

However, in accordance with Arti-
cle 3 (3) of the above law, the estab-
lishment of extraordinary courts in
the country, as well as courts not pro-
vided for by the Constitutional Law
of the Republic of Tajikistan of 26 July

of the
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2014 on the courts of the Republic
of Tajikistan, prohibited was. A simi-
lar rule was contained in the previ-
ous constitutional law of the Repub-
lic of Tajikistan of 6 August 2001 on
the courts of the Republic of Tajikistan.
At the current stage of development
of the judicial system in Tajikistan,
the establishment of specialized courts
in the country (such as administrative,
financial, juvenile or other) is not possi-
ble without making significant amend-
ments to the above constitutional law,
as well as to the norm of article 84 (3)
of the Constitution of the Republic
of Tajikistan 1994.

According to article 12 (1-3)
of the said Law, a person who is at least
30 years old, has only the citizenship
of the Republic of Tajikistan, a higher
legal education, speaks the state lan-
guage, and has work experience
as a judge is elected or appointed
to the post of judge of the Supreme
Court, Supreme Economic Court,
Court of Gorno-Badakhshan Autono-
mous Region, Courts of the Regions
and Court of the City of Dushanbe
at least 5 years.

A person who has only the citizen-
ship of the Republic of Tajikistan at least
25 years old, has a higher legal educa-
tion, speaks the state language, has
completed compulsory military service
(except for women, and is also appointed
to the post of judge of the courts
of cities and districts, military courts
of garrisons, the Economic Court
of the Gorno-Badakhshan Autonomous
Region, economic courts of the regions
and the city of Dushanbe men who
have military tickets, except for persons
who have served in the military as part
of the mobilization conscription reserve),
as well as having a professional work
experience of at least 3 years.

The maximum age of tenure
of a judge for women is 58, and for
men — 63 years.

In accordance with article 15 (1)
of the Law, judges are elected or
appointed for a term of 10 years.
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According to article 16 of the
Law, judges of the Supreme Court
and the Supreme Economic Court
of the Republic of Tajikistan elected
by are the Majlisi Milli Majlisi Oli
of the Republic of Tajikistan (Parlia-
ment of the Republic of Tajikistan)
on the proposal of the President
of the Republic of Tajikistan. How-
ever, judges of the Court of Gorno-Ba-
dakhshan Autonomous Region, courts
of regions and the city of Dushanbe,
military courts of garrisons, courts
of cities and districts are appointed by
the President of the Republic of Tajik-
istan on the proposal of the Chairman
of the Supreme Court of the Republic
of Tajikistan, and judges of the Econo-
mic Court of Gorno-Badakhshan Auto-
nomous Region, economic courts
of regions and the city of Dushanbe
are appointed by the President
of the Republic of Tajikistan on the pro-
posal of the Chairman of the Supreme
Economic Court of the Republic of
Tajikistan.

According to article 23 (3) of the
Law, the Supreme Court of the Repub-
lic of Tajikistan carries out its activities
in the following composition:

— Plenum of the Supreme Court
of the Republic of Tajikistan,

— Presidium of the Supreme Court,

— Judicial College of Civil Affairs,

— Judicial College for Family Affairs,

— Judicial College of Criminal
Affairs,

— Judicial College for Criminal-
Administrative Affairs,

— Judicial College for Military
Affairs.

According to article 24 of the Law,
the Plenum of the Supreme Court
of the Republic of Tajikistan is composed
of the Chairman of the Supreme
Court of the Republic of Tajikistan,
his First Deputy, deputies, Secretary
of the Plenum and judges of the Supreme
Court of the Republic of Tajikistan.
The Chairman of the Supreme Court
of the Republic of Tajikistan convenes
the Plenum of the Supreme Court

of the Republic of Tajikistan in necessary
cases, but at least twice a year.
According to article 25 (1)
of the Law, the Plenum of the Supreme
Court of the Republic of Tajikistan:
1) approves the number and composition
of the Presidium of the Supreme
Court of the Republic of Tajikistan,

the Presidium of the Court of
the Gorno-Badakhshan Autonomous
Region, the courts of the regions,

the city of Dushanbe on the proposal
of the Chairman of the Supreme Court
of the Republic of Tajikistan; 2) approves
the chairmen and the composition
of the judicial collegiums of the Supreme
Court of the Republic of Tajikistan
on the proposal of the Chairman
of the Supreme Court of the Republic
of Tajikistan; 3) elects the Secretary
of the Plenum of the Supreme Court
of the Republic of Tajikistan on the
proposal of the Chairman of the Supreme
Court of the Republic of Tajikistan;
4) hears reports on the work of the
Presidium and judicial boards of the
Supreme Court of the Republic of
Tajikistan, the Presidium of the Court
of  Gorno-Badakhshan  Autonomous
Region, regional courts, the city
of Dushanbe, military courts of garrisons,
cities of districts; 5) provides guidance
on the results of generalizations
of judicial practice in order to ensure
uniform practice and correct application
of laws and other regulatory legal acts
of the Republic of Tajikistan; 6) considers
the submission of the Prosecutor
General of the Republic of Tajikistan
on giving guidance to the courts
on issues of judicial practice in civil,
family, criminal cases and cases of
administrative offenses; 7) hears reports
of the Chairmen of the Court of the
Gorno-Badakhshan Autonomous Region,
the courts of the regions, the city
of Dushanbe, military courts of garrisons,
cities and districts on the practice
of applying laws and other regulatory
legal acts of the Republic of Tajikistan,
as well as on the implementation of
the guidance clarifications of the Plenum
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of the Supreme Court of the Republic
of Tajikistan; 8) creates, on the proposal
of the Chairman of the Supreme Court
ofthe RepublicoiTajikistan, the Scientific
Advisory Council of the Supreme
Court of the Republic of Tajikistan
from among scientists and specialists
in the field of law, approves its
position and composition; 9) approves
the editorial board of the journal "Bulletin
of the Supreme Court of the Republic
of Tajikistan" on the proposal of the
Chairman of the Supreme Court of the
Republic of Tajikistan; 10) considers
the submission of the Chairman
of the Supreme Court of the Republic
of Tajikistan on the inconsistency
of the guiding explanations of the Plenum
of the Supreme Court of the Republic
of Tajikistan with the legislation of the
Republic of Tajikistan; 11) appeals to
the Constitutional Court of the Republic
of Tajikistan in connection with
the compliance of the law and other
normative legal acts applied or to be
applied in the case under consideration
with the Constitution of the Republic
of Tajikistan; 12) exercises other powers
provided for by this Constitutional
Law and other regulatory legal acts
of the Republic of Tajikistan.
According to article 28 (1-3),
the Presidium of the Supreme Court
of the Republic of Tajikistan consists
of the Chairman of the Supreme
Court of the Republic of Tajikistan,
his First Deputy, deputies and judges
of the Supreme Court of the Republic
of Tajikistan. Thenumberand composition
of the Presidium of the Supreme Court
of the Republic of Tajikistan approved
is by the Plenum of the Supreme
Court of the Republic of Tajikistan
on the proposal of the Chairman
of the Supreme Court of the Republic
of Tajikistan. The Prosecutor General
of the Republic of Tajikistan or one
of his deputies attends the sessions
of the Presidium of the Supreme Court
of the Republic of Tajikistan.
According to article 29 (1), the
Presidium of the Supreme Court of the
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Republic of Tajikistan: 1) supervises
civil, family, criminal and administrative
cases in accordance with the procedure
established by the procedural legislation
of the Republic of Tajikistan, checks
the legality and validity of judicial
acts; 2) considers the submission
of the Chairman of the Supreme
Court of the Republic of Tajikistan
or the conclusion of the Prosecutor
General of the Republic of Tajikistan
and his deputies on the need to
resume criminal proceedings in view
of newly discovered -circumstances;
3) considers the application of the parties,
the prosecutor, and other persons
participating in the case for the revision
of the decision adopted by the Presidium
on newly discovered circumstances,
which changed the decision of the court
of first instance or adopted a new
decision; 4) considers criminal cases
considered by the former Supreme
Court of the Union of Soviet Socialist
Republics and the courts of the Union
republics of the former Union of Soviet
Socialist Republics against citizens
of the Republic of Tajikistan on the
protests of the Chairman of the
Supreme Court of the Republic of
Tajikistan, the Prosecutor General
of the Republic of Tajikistan, his
deputies and supervisory complaints;
5) reviews materials summarizing
judicial practice and judicial statistics;
6) considers issues of organizing
the work of the Presidium, judicial
collegiums, the office of the Supreme
Court of the Republic of Tajikistan;
7) hears reports of the chairmen
of the judicial boards of the Supreme
Court of the Republic of Tajikistan,
the Court of Gorno-Badakhshan
Autonomous  Region, the courts
of regions, the city of Dushanbe, military
courts of garrisons, courts of cities,
districts and judges on their activities;
8) hears reports of the Chairmen
of the Court of the Gorno-Badakhshan
Autonomous Region, courts of regions,
the city of Dushanbe, military
courts of garrisons, courts of cities
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and districts on the practice of applying
laws, resolutions of the Plenum
of the Supreme Court of the Republic
of Tajikistan and other regulatory legal
acts of the Republic of Tajikistan;
9) considers and resolves issues of
providing practical assistance to the
courts of the republic in the correct
application of legislation; 10) exercises
other powers provided for by the
legislation of the Republic of Tajikistan.

According to article 70 (3)
of the Law, the following structures
operate in the Court of the Gorno-
Badakhshan ~ Autonomous  Region,
the courts of the regions and the city
of Dushanbe:

— The Presidium of the Court;

— Judicial College of Civil Affairs,

— Judicial College of Family Affairs,

— Judicial College of Criminal
Affairs,
— Judicial College of Criminal-

Administrative Affairs.

According to article 111 of the Law,
in order to select and nominate wor-
thy candidates for the position of judge
and strengthen guarantees for the inde-
pendence of judges, as well as conduct
qualification certification of judges, con-
sider the issue of disciplinary responsi-
bility, a Qualification College of Judges
of the Republic of Tajikistan being cre-
ated. The composition of the Qualifi-
cation Board of Judges elected is for
the term of office of judges.

In accordance with article 112 (1-4)
of the Law, the composition of the
Qualification Board of Judges is
elected at the conference of judges
of the Courts of the Republic consist-
ing of the Chairman, deputy chair-
man and 11 members, including:
two judges from the Supreme Court
of the Republic of Tajikistan; two
judges from the Supreme Economic
Court of the Republic of Tajikistan; one
judge from the courts of the Gorno-
Badakhshan Autonomous Region; two
judges from the Courts of Khatlon Region
(one of whom is a judge of the economic
court of the region); two judges from

the Courts of Sogdian Region (one
of whom is a judge of the economic
court of the region); two judges from
the Courts of the city of Dushanbe
(one of whom is a judge of the court
of the military garrison); two judges
from the courts of cities and districts
of republican subordination.

To elect members of the Qualifica-
tion Board of Judges, the Chairman
of the public association "Association
of Judges of the Republic of Tajikistan",
formed in accordance with the proce-
dure established by the legislation
of the Republic of Tajikistan, convenes
a conference of judges of the courts
of the Republic of Tajikistan. A con-
ference of judges convened to elect
members of the Qualification Board
of Judges considered is to have taken
place if at least two thirds of the judges
of the Republic of Tajikistan took part
in it. A judge considered elected is to
the members of the Qualification Board
of Judges if he received more than half
of the votes of the judges who took part
in the voting.

On 26 July 2014, the new Constitu-
tional Law of the Republic of Tajik-
istan on the Constitutional Court
of the Republic of Tajikistan adopted
was in Tajikistan [24]. According to
article 1 of the Law, the Constitutional
Court of the Republic of Tajikistan
is an independent judicial authority
for constitutional supervision, estab-
lished in order to ensure the suprem-
acy and direct action of the norms
of the Constitution of the Republic
of Tajikistan. The Constitutional Court
of the Republic of Tajikistan consists
of seven judges, one of whom is a rep-
resentative of the Gorno-Badakhshan
Autonomous Region. The Constitu-
tional Court of the Republic of Tajiki-
stan has the right to start its activities,
if at least two thirds of its members
elected are. The Chairman, Deputy
Chairman and judges of the Constitu-
tional Court of the Republic of Tajikistan
elected are by the Majlisi Milli Majlisi
Oli of the Republic of Tajikistan on the
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proposal of the President of the Repub-
lic of Tajikistan. A person who has only
the citizenship of the Republic of Tajik-
istan, higher legal education, at least
30 years of age and professional work
experience of at least 7 years elected is
to the post of judge of the Constitutional
Court of the Republic of Tajikistan.
The age limit for holding the position
of a judge of the Constitutional Court
of the Republic of Tajikistan is 63 years
for men and 58 years for women.
A judge of the Constitutional Court
of the Republic of Tajikistan elected
is for a term of 10 years. If the term
of office of a judge of the Constitu-
tional Court of the Republic of Tajik-
istan expires during the consideration
of a case with his participation, then his
powers remain until the end of the con-
sideration of this case (articles 7 (1-2),
8 (1-2) and 9 (1-2) of the Law).

In accordance with the Decree
of the President of the Republic of Tajik-
istan of 9 June 2016 [25], the council
of justice of the Republic of Tajikistan
liquidated was and its powers transferred
to the Supreme Court of the Republic
of Tajikistan and the Supreme Eco-
nomic Court of the Republic of Tajik-
istan. The preamble of the Presidential
Decree stated that in order to bring
regulatory legal acts in line with
the Constitution of the Republic
of Tajikistan, as well as to strengthen
and improve the structure of the judi-
ciary, to liquidate the Council of Jus-
tice of the Republic of Tajikistan. The
reason for the liquidation of the coun-
cil of justice was the constant inter-
ference of the executive authorities
in the activities of the courts. In his
doctoral thesis, Muradov A. indicates
that the status of the Council of Jus-
tice of the Republic of Tajikistan did not
allow referring this body to the elements
of the judicial system of Tajikistan, since
the council was subordinated and was
under the control of the president
of the Republic of Tajikistan, who is de
facto representative of the executive
power [26].
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Conclusions and prospects for
the development:

1. The Constitution of the Republic
of Tajikistan of 6 November 1994 did
not specify the possibility of establishing
specialized courts in the country, such as
administrative, juvenile, family, financial
and other matters. On the other hand,
Article 84 (3) of the constitution states
that the procedure for the establishment,
organization and operation of the courts
is to determine by constitutional law.

In my opinion, this provision may
provide a preliminary opportunity for
the establishment of specialized courts
in the republic, since the provisions
of the constitution of Tajikistan do
not prohibit the possibility of their
creation. To this end, I would like to
send a reply to the Constitutional Court
of the Republic of Tajikistan in order
to translate the norm of article 84 (3)
of the constitution of the Republic
of  Tajikistan, namely: is there
a legal possibility to create specialized
courts in the republic according to
the Constitutional Law of 26 July
2014 on the Courts of the Republic
of Tajikistan.

2. In accordance with article 85 (5)
of the Constitution of the Republic
of  Tajikistan, the establishment
of extraordinary courts in the country
is not permitted. In contrast, judicial
power in the country exercised is among
others by military courts. In the Repub-
lic of Tajikistan there are four mili-
tary courts: in the Gorno-Badakhshan
Autonomous Region — this is the mil-
itary court of the Khorogsky garrison,
in the Khatlon region — this is the mil-
itary court of the Khatlon garrison, in
the Sogdian region — this is the military
court of the Khudzhansky garrison, in
the capital Dushanbe — this is the mil-
itary court of the Dushanbe garrison.
[ believe that the institution of mili-
tary courts in peacetime is an extraor-
dinary institution and that military
courts should be abolished, as should
the Judicial College of the Supreme
Court of the Republic of Tajikistan for

3 S [ i i P | P P i P P ) Fd e P ]t ] Pl



o 2 2 o o e [/ R ERIRIE YKPATHA [ CBIT

military matters (article 84 (2) Con-
stitution of the Republic of Tajikistan,
article 3 (1) and article 23 of the Con-
stitutional Law of the Republic of Tajik-
istan of 26 July 2014 on the Courts
of the Republic of Tajikistan).

3. In accordance with article
29 of the constitutional law of the Repub-
lic of Tajikistan of 26 July 2014 on
the Courts of the Republic of Tajiki-
stan — the Presidium of the Supreme
Court of the Republic of Tajikistan
has the power to consider civil, fam-
ily, criminal cases and misdemeanors
in a supervisory manner. Should be
it noted that the same powers belong
to the Presidium Court of the Khatlon
Region, Court of the Sogdian Region,
Court of the Gorno-Badakhshan Auton-
omous Region, Court of the capital
city Dushanbe (article 73 of the law).
From this, can be is concluded that in
the judicial system of Tajikistan there
are two supervisory instances, which
de facto exercise the same powers.

In my opinion, the possibility
of supervisory review by the Presidium
Court of the Khatlon Region, Court
ofthe SogdianRegion, Courtofthe Gorno-
Badakhshan Autonomous Region, Court
of the capital city Dushanbe be should
abolished. Exclusion of the dual powers
of supervisory judicial instances can
reduce the manifestation of bureaucracy
in the consideration of cases in
the courts; minimize the deadlines for
the adoption of the final court decision
on the case, promoting the stability
of the judicial system in the country,
which can positively affect the protection
of the rights and freedoms of citizens.

4. There are 13 local and district
courts in the Republican subordina-
tion districts, namely: local courts in
the cities of Tursunzoda, Vakhdat, Gis-
sar and Rogun, as well as district courts
in the districts of Shakhrynavsky,
Varzobsky, Faizabad, Rasht, Tadzhyka-
bad, Nurobodsky, including in the dis-
tricts of Rudaki, Lakhshsud and Sang-
wor. These areas not subordinated
are to either The Khatlon Region or

the Sogdian Region of the Republic
of Tajikistan. Therefore, complaints
against decisions, judgments or orders
of the courts of the Republican subordi-
nation districts — as courts and judicial
instances — directly addressed should
be to the Supreme Court of the Repub-
lic of Tajikistan, which considers these
complaints as the court of the second
appellate instance. In contrast, the con-
sideration of complaints against deci-
sions, judgments or orders of the second
judicial instance (appellate) is possible
under the supervision of the Presidium
of the Supreme Court of the Republic
of Tajikistan.

In my opinion, in order to develop
the Tajik judicial system, it would
be worth creating a separate court
of second instance (appellate) for courts
operating in Republican subordination
regions, and the Supreme Court
of the Republic of Tajikistan would then
be a supervisory instance for the courts
of Republican subordination regions.

5. I believe that in order to unify
the judicial system in the Republic
of Tajikistan, the Supreme Court
of the Republic of Tajikistan and the
Supreme economic Court of the Republic
of Tajikistan should be united into one
supreme judicial instance-the Supreme
Court of the Republic of Tajikistan
with the creation of an additional
judicial college for economic affairs in
the Supreme Court of the Republic
of Tajikistan.

6. I believe that in order to develop
an independent judiciary in the
Republic of Tajikistan, the Higher
Council of Justice should be re-estab-
lished in the country, which should
become a collegial independent
constitutional body of the judiciary
and the judiciary, whose task will
be to ensure the independence
of the judiciary, its functioning on
the principles of accountability, as
well as the formation the Constitution
of Ukraine and Ukrainian legislation
and professional ethics in the activities
of judges. The powers of the council
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include: 1) submitting an application for
the appointment of a judge to a post;
2) deciding on a judge's violation
of the requirement of non-compliance
with the post held; 3) ensuring that
a disciplinary body of the Higher
Council of Justice conducts disciplinary
proceedings against judges; 4) setting
up a body to deal with cases in the
6) making a decision to dismiss a judge
from his / her post; 7) consent to
the detention of a judge, his arrest
and detention; 8) making a decision on
the temporary suspension of a judge in
the administration of Justice; 9) taking
measures to ensure the credibility
of the administration of justice and the
independence of judges; 10) making
a decision on the transfer of a judge
from one court to another, as well as
the decision the judge; 12) determination
of the number of judges for individual
courts; 13) provision of binding
advisory opinions on draft laws on
the establishment, reorganization or
liquidation of courts; the judicial system
and the status of judges; generalization
of proposals of courts and judicial
authorities regarding the provisions
on their status and functioning;
14) appointment and dismissal of
members of the qualification commis-
sions of judges of the Republic
of Tajikistan.

In my opinion, the Higher Council
of Justice of the Republic of Tajikistan
should consist of 20 members, namely:

1 — President of the Higher Council
of Justice (elected by the members
of the Council),

1 — President of the Constitutional
Tribunal,

1 — President of the Supreme Court
of the Republic Of Tajikistan,

1 — President of the Judicial College
of Civil Affairs of the Supreme Court,

1 — President of the Judicial College
of Family Affairs of the Supreme
Court,

1 — President of the Judicial College
of Criminal Affairs of the Supreme
Court,
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1 — President of the Supreme Economic
Court of the Republic of Tajikistan (or
President of the Judicial College for
Economic Affairs of the Supreme Court
(in case of unification of the Supreme
Court and the Supreme Economic
Court into one Higher Judicial
instance — the Supreme Court of the
Republic of Tajikistan),

4 — Presidents of the Court of the
Khatlon Region, the Court of the
Sogdynsky Region, the Court of the
Gorno-Badakhshan Autonomous Region
and the Court of the capital city-
Dushanbe,

4 — Presidents of the Economic Court
of the Khatlon Region, the Economic
Court of the Sogdinsky Region,
the Economic Court of the Gorno-
Badakhshan =~ Autonomous  Region
and the Economic Court of the capital
city — Dushanbe,

1 — appointed by the President
of Tajikistan,

1 — elected by the Achbori Majlisy

Oli (Parliament) of the Republic
of Tajikistan,

1 — elected by the Congress
of Advocates of Tajikistan,

1 — elected by the National
Conference of Prosecutors,

1 — elected by the Congress

of representatives of higher law schools
and institutions

Scientific Tajikistan.

When creating the Higher Coun-
cil of Justice of the Republic of Tajik-
istan, it is worth paying attention to
the formation of the Higher Council of
Justice in Ukraine in accordance with
the Law of Ukraine of December 21,
2016 Ne 1798-VIII on the Higher
Council of Justice [27].

The scientific article examines
the problems of development and
transformation  of  the judicial
system of the Republic of Tajikistan
after 1991 in various periods of the
formation of the judicial system in this
state: 1992-1999, 2000-2013, and
2014-2021. The problem of the
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simultaneous existence in the judicial
system of the Republic of Tajikistan
of two higher judicial instances
is investigate: the Supreme Court
of the Republic of Tajikistan and
the Supreme Economic Court of the
Republic of Tajikistan. The problem
of liquidation of the Council of Justice
of the Republic of Tajikistan (2016)
being is studied. An analysis is made
of the activities of the Constitutional
Court of the Republic of Tajikistan, the
system of courts of general jurisdiction
(including military courts), as well
as the system of economic courts of
the republic. The activities of the
Plenum of the Supreme Court of the
Republic of Tajikistan, the Presidium
of the Supreme Court of the Republic
of Tajikistan, the High Qualification
Board of Judges of the Supreme
Court of the Republic of Tajikistan,
the Judicial Chambers of the Supreme
Court of the Republic of Tajikistan, as
well as the Judicial Chambers of the
second instance courts are analyzed.
An analysis is made of the problem
of the [unctioning of the courts of
districts of republican subordination
and the procedure [or appealing
against decisions of these courts to a
higher authority. An analysis is made
of the problem of dual supervision in
the consideration of cases, namely
through the Presidium of the courts
of the second instance (Court of
the Khatlon Region, Court of the
Sogdinsky Region, Court of the Gorno-
Badakhshan  Autonomous Region,
Court of the capital city of Dushanbe)
and the Presidium of the Supreme
Court of the Republic of Tajikistan.
The problem of development and
elimination of military courts being
is studied. An analysis of the norms
of legislation on the structure and
status of the judicial system of the
Republic of Tajikistan in various
periods carried is out. The purpose of
the study is a comparative analysis
of the transformation of the judicial
system in the Republic of Tajikistan

after 1991 during various periods of
the formation of the judicial system
in this state: 1992—-1999, 2000—
2013 and 2014-2021, as well as an
analysis of publications and studies
of the development of the judicial
system of this state. These goals and
problems are the focus of this work.

Key words: Tajikistan, judicial
system, Supreme Court, Supreme
Economic Court, Plenum, Presidium,
Constitutional Court, Military Courts,
Council of Justice.

Bypenko P. Tpauchopmanis
cynoBoi cucremu B TamxkumkucraHi
micas 1991 poky

Y Haykosiii cmammi 0ocAaidxcy-
romoca npobaemi po3sUMKY ma mpar-
cpopmauii cydosoi cucmemu Pecny-
6aixu Tadwcukucman nicas 1991 poky
Y pisHi nepiodu cmarHoBAeHHS CYO0B80L
cucmemu y uii Odepacasi: 1992—1999,
2000-2013, 2014-2021. [Hocridxcy-
emocs npobaema 00HOUACHO20 ICHY-
8arnHs Y cydosill cucmemi Pecnybriku
Tadxwukucman 08ox euujux cydosux
incmanyiti: Bepxosnoeo Cydy Pecny-
6aiku Tadwcukucman ma Buujoeo Ioc-
nodapcekozo Cydy Pecnybaiku Tadxcu-
kucman. [ocaidmyemocs npobaema
aiksidayii Padu IOcmuyii Pecnybaixu
Tadwcurxucman (2016). [Tposodumocs
aunaniz disavrocmi  Koncmumyuiil-
noeo Cydy Pecnybariku Tadxrukuc-
mamu, cucmemu cyois 3a2aibHOL HOpUC-
Oukyii (30kpema siiicokosux cydis), i
HaBimMb cucmemi eKoHOMIUHUX Cydi
pecnybriku. Ananrizyemocs — Oisiiv-
nicmo [laenymy Bepxosnoeo Cydy
Pecnybaiku Tadwcukucman, I[lpesu-
0ii Bepxosnoco Cydy Pecnybaiku
Tadmukucman, Buwoi Kearigpikauiii-
noi Koseeii Cyddis Bepxosroeo Cydy
Pecnybariku Tadxcukucmawn, cydosux
Koaecili Bepxosroeo Cydy Pecnybaiku
Taowukucmarn, a makox cydosux
Koaecili cydis Il incmanyii. I[Iposo-
dumoecs ananri3 npobaemu QYHKYIO-
HYyBaHHs cydis patioHis pecnybiiKaH-
CbK0e0 nidnopadKysanna ma nopaoky
ocKapyceHHs piuers danux cydis 0o
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suuioi incmanuii. [lposodumoscsa ana-
213 npobaemu noodsitinoeo Haeaisdy Yy
pogeasndi cnpas, a came uepes Illpe-
sudii cydie Il incmanyii (Cyd Xam-
aoucoKoi obaracmi, Cyd Coedilicoxoi
obaracmi, Cyo [ipruuo-badaxuiur-
cvkoi asmoromHoil obaacmi, Micokuil
Cyo cmoauyi lywanbe) ma [pesudis
Bepxosnoeo Cydy Pecnybaiku Tadoxrcu-
Kucmau. Busuaemoca npobaema pos-
sumky ma Aiksidayii BilicbKOBUX
cydis. [Iposodumoscs aHari3 HOPM
3aKkonodascmea Npo BAQULMYBAHHA
ma cmamyc cydosoi cucmemu Pecny-
6aiku Tadwukucman y piaui nepiodu.
Memoro docaidwcerns € nopieHsaLb-
Hutl aMariz mpaucpopmauii cydosoi
cucmemu 8 Pecnybaiyi Tadwcuruc-
man nicaa 1991 poky y pi3ni nepiodu
cmarosaerHs cydosol cucmemu y yii
depacasi: 1992—1999, 2000-2013 ma
2014-2021 poku, a makox aHAAL3
nybaikayiii ma docaidxceHs po3sumsy
cydosoi  cucmemu OaHol depicasu.
Li yini ma npobaemu € memoro daHol
pobomu.

KarwuoBi caosa: Tamkukucray,
cymoBa cucrema, Bepxosuuit Cyn,
Bumnii Exonomiunmsi Cyx, [loenym,
[Ipesunis, Koucturyuizinuii Cyn, Bid-
cekoBi Cynu, Panma FOctutii.
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