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JI. I'ypmuesa,

KaHAuAaT I0puandecKuX HaykK, JOLUEHT Kaq)eﬂpbl YTOJIOBHOTI'O Ipolecca
HaLII/IOHaJII:HOI‘O YHUBEPCHUTETA «OILECCKQH opuaryeckasa akaaeMus»

3AKOHOJATEJIbHOE 3AKPEILIEHUE OCHOBAHUH
OTJO2KEHHUA YTOJOBHOI'O ITPONU3BOJACTBA CYJIOM
INEPBOY UHCTAHIIMHU B HOBOM YIIK YKPAHUHBI

WHCTUTYT OTJIOXKEHHS  YTOJIOBHOTO
MPOU3BOACTBA CYAOM IMEePBOH HHCTAHLHUU
TECHO B3aHMOCBSI3aH C TAKUMH [PUHIH-
MaMH yroJIOBHOTO TIpolecca, Kak pasyM-
upie cpoku (ct. 28 VYIIK), Hemocpenc-
TBEHHOCTb MCCJIEIOBAHMA  MOKa3aHHUH,
Bemed u gokymeHntos (ct. 23 VIIK),
obecrneyenre mpasa Ha samuty (cT. 20
YIIK) u np. Ilostomy 3((eKTHBHOCTD
paccMOTPeHMs] M paspelleHHs MaTepHa-
JIOB YrOJIOBHOTO TNpPOU3BOACTBA (yroJios-
HOTO fesla) CyIOM MepPBOH MHCTaHUMH B

OTpefesIeHHON Mepe 3aBUCHT OT YPOBHS
3aKOHOJATeJ/bHOTO ypPEeryJMpOBaHUs JaH-
HOTO MHCTHUTYTA.

B Hacrosiiee BpeMmsi OTHeJbHBIE ac-
MEeKTbl OTJIOXKEHHS YTOJIOBHOTO feja Cy-
IOM TIepBOM HHCTAHIMH HCCJIEN0BAJIH
E. B. Enn, C. A. 3auka, O. I1. Kyuun-
ckasi, B. T. Massipernko, A. A. CeHbKOB H
Ipyrue yueHble. BMmecTe ¢ TeM oTaesbHbIE
TEOPETHUYECKHE TOJNOXKEHHUS JHOO SBJIS-
I0TCS IMCKYCCHOHHBIMH, JIHOO yCTapeJu
B CBA3U ¢ npuHATHeM HoBoro YIIK Ykpa-
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UHBI, 4YTO 00YCJIOBJIMBAaeT HEOOXOJUMOCTD
UX JaJbHEHIIero UCCJ/eJ0BaHU.

[lesib JaHHOrO HCCJAELOBAHUS — BHI-
SBUTb OTJeJbHble TIPOOJEMHBIE CHUTYa-
UM 3aKpeIJieHHs] OCHOBAHUHU OTJIOKEHHUS
yTOJIOBHOTO MPOU3BOACTBA B HOBOM YIIK
Yxpaunsl 2012 rona [1] u BHecTn mnpen-
JIOXKEHHSsI, HalpaBjeHHble Ha COBEpIIEHC-
TBOBaHHWe 3aKOHOIATEJbCTBA.

[ToHsiTHE OCHOBAaHWUH OTJIOXKEHHUS YTO-
JIOBHOTO MPOM3BOACTBA CYLOM IepPBOH
HHCTAHIMHA MOYKHO OMNpENeNHTb KaK COBO-
KYIMHOCTb OOCTOSITEJbCTB, KOTOpBIE IIpe-
OSTCTBYIOT JajibHEHIIEMY PacCMOTPEHHIO
U pa3pelleHHI0 MaTepUasoB YroJOBHOTO
npousBoacTBa (yrooBHOro nena) B Cy-
ne6HOM 3acemaHuu. Pemenue o6 oTJI0-
JKEHHW YTOJIOBHOTO TIPOU3BOACTBA CYI
MepBOH WHCTAHIMK BIIpaBe MPHUHSATb Kak
B CTaIUH TMOATOTOBUTEJIBHOTO CymeGHOTO
TIPOU3BOACTBA, TaK U B CTAAMU CYNeGHOTO
pa3buparesbCTBa.

Ananus raasel 27 YIIK YxpauHbl nos-
BOJIIET CHeJIaTb BBIBOJ, YTO OCHOBAHUA
W YCJOBHSI OTJIOXKEHHS YTOJOBHOTO TIPO-
M3BOACTBA B CTaAWH IOATOTOBUTEJILHOIO
Cyne6GHOTO TpPOU3BOACTBA B YrOJOBHOM
TPOLECCYaTbHOM 3aKOHONATEIbCTBE YETKO
He ompeneseHsl. B 4. 2 c1. 314 YIIK Yk-
pavHBl 3aKpelieHO, YTO MOATOTOBUTENb-
Hoe cyneGHOe 3acellaHHe TIPOUCXOIUT MPHU
y4acTHH TPOKYpopa, OOBUHSEMOT0, 3aLIHUT-
HHKa, TOTePIeBIIero, ero npeacTaBUTeNs
¥ 3aKOHHOTO MpPeICTaBUTEJIST, TPaXKAaHCKO-
TO WCTIA, €r0 TPeICTAaBUTENsT U 3aKOHHOTO
TIPeCTABUTEJS], TPAKIAHCKOTO OTBETUHKA
W ero NMpeacTaBUTEJsI COTJIACHO MPaBUJIaM,
npenycmotpenubiM YIIK nns cyme6Horo
pasbupatesnbcTBa. BMecTe ¢ Tem, Ha cra-
WU TIOATOTOBUTEJBHOTO CymeGHOro Mpo-
H3BOJCTBA CYJ pellaeT BOMPOCH], KOTOPbIE
XapakTepHbl HMEHHO JHJIsi 3TOTO 3Tama
YTOJIOBHOTO TIPOU3BOJICTBA, B CBSI3U C YeM
SBKa OTHEJbHBIX YYaCTHHUKOB CymeGHOTO
TIPOM3BOACTBA SIBJSIETCS 00513aTeIbHOH.

B uHdpopmanuonHoM nucbMe Bblciiero
CTeLHATN3UPOBAHHOTO CyIa YKPaWHb I10
pPacCMOTPEHHUIO TPAXKAAHCKUAX U YTOJNOBHBIX
nea Ne 223-1430/0/4-12 or 03.10.2012
roga «O mopsiiKe OCYIIECTBJEHHUS IOJITrO-
TOBUTEJBHOTO CyneOGHOr0 MpPOU3BOJACTBA
B COOTBETCTBHU C YTOJIOBHBIM IpPOLECCY-
a/bHBIM KOJEKCOM YKpauHbl» [2] ykaszamo

caenyiomee. HesBka ydJacTHHKOB cynueb-
HOTO MPOM3BOACTBa (KpoMme MpoKypopa, 3a
UCKJIIOUEHHUEM CJIy4aeB, KOTJA YTrOJOBHOE
MPOU3BOACTBO OCYIIECTBAsSIETCA B  op-
Me YacTHOro OOBHHEHHUs B mopsigke 4. 4
ct. 26 YIIK), KoTopble HaaIexxamum 00-
pasoM yBeIOMJIEHHl O JaTe, BpeMeHH H
MecTe TPOBeNeHHUs Cyne6HOro 3acenaHwus,
He TIPENsATCTBYET ero MpoBedeHHI0, KpoMe
c/JydaeB, TpPeIyCMOTPEHHBIX 3aKOHOM, B
YACTHOCTH:

1) ecau oO6BHUHSEMBIH, MOTepIeBIIHH
3asIBUJIM XOJATAHCTBO 00 UX MPUCYTCTBUU
B MOATOTOBUTEJbHOM cyneOHOM 3acena-
HUM, HO 10 HEW3BECTHBIM NPHUYMHAM He
SIBUJINCh, CY[ BIIpaBe OTJOXKUTb cyAeOHOe
3aceqaHue;

2) ecay OTCYTCTBHE yYaCTHHMKA MOMIrO-
TOBUTEJBHOTO CcyAeOHOTO 3acenanus obyc-
JIOBJIEHO YBaXKUTEJNbHBIMHU TPUUHUHAMH, CY ]I
BIIpaBe OTJOXKUTb CylneOHOe 3acelaHue;

3) B cay4ae OTCYTCTBHUSI OOBHMHSEMOTIO
B COBEpLUEHUH MPECTYIJIEHHS], 32 KOTOPOoe
MpefyCMOTPEHO HaKa3aHWe B BHIE IIO-
JKU3HEHHOT0 JIMIIEHUST CBOOOMBI, C LIEJbIO
obecrieueHHUs] BO3MOXKHOCTH peasu3alyu
npaBa OOBHHSEMOTO, MPeNLyCMOTPEHHOTO
cT. 384 YIIK, o paccMOTpeHUH YroJOBHO-
ro MPOU3BOACTBA CYIOM INPHUCSKHBIX, CYI
00513aH OTJIOXKHUTb CylneOHOe 3acellaHHe;

4) ecn 06BMHUTEJNbHBIA aKT MOCTYIIHJ
B CYJ C TOINMUCAHHBIM MeXIy CTOPOHAMHU
coryiallieHueM, yJyacTHe CTOPOH TaKOTo COo-
rJIallleHUs] B COOTBETCTBUHU C 4. 2 cT. 474
YTIK saBasieTcss 00s3aTeJIbHBIM, U OTJIOXKeE-
HHe CcyleOHOro 3acelaHus TakXKe SIBJseT-
cs1 00513aTe/bHBIM;

5) ecaM OfHAa W3 CTOPOH BO3parkaeT
MPOTUB TMPOBEAEHUS TMOATOTOBUTEJIBHOTO
cyneGHOTO 3acelaHUsl TPH OTCYTCTBUHU
yyacTHHKA CyAeOHOro Mpou3BOACTBA, KO-
TOPBIH He SIBUJICS, CYH BIIPAaBe OTJIOXKHTb
cyneb6HOe 3acenaHue;

6) ecu B Cyl MOCTYIHJIO XONATAUCTBO
00 0CBOOOXIEHUH OOBUHSIEMOrO OT YTO-
JIOBHOU OTBETCTBEHHOCTH, Y4acTHe CTOPOH
YTOJIOBHOTO TPOU3BOJCTBA U MOTepIEBLIe-
ro B cootserctsuu ¢ 4. 1 cr. 288 YIIK aB-
JsieTcst 00513aTeIbHBIM, MMO3TOMY CyH 00s-
3aH OTJIOXKHUTb Cyne6HOe 3acenaHue.

[Tosnaraem, 4TO OCHOBAHUEM OTJIOXKEHHUS
cyneGHOTO 3acelaHWsi B JAHHOU CTaguu
TaKXe SBJSETCS OTCYTCTBHUE 0OBUHSEMOTO
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U ero 3allMTHHUKA, a TAKXKe TOTEPIEBILEero
B CJydae, KOrZJa B CYA TOCTYIMJIO XOAa-
TalCTBO NPOKypoOpa UJX CJefoBaTels, Co-
IJIaCOBAHHOE C IPOKYPOPOM, O paccMoTpe-
HUHM OOBHHHTENBHOTO aKTa O COBEpIIEHUH
YTOJIOBHOTO TIPOCTYNKa 0e3 MNpOBedeHUS
cyne6HOro pasbupaTesbCcTBa B CyneOHOM
3acelaHWH B OTCYTCTBHE YYaCTHHKOB CY-
ne6Horo paséuparesbctsa (u. 1 cr. 381
YTIK). st TOro uToGbl IPUHATh PELIeHHe
0 paccMOTpPeHWU OOBHHHUTEJNBHOTO AKTa O
COBepILIEHUH YTOJIOBHOTO TPOCTYyNKa 6e3
npoBeleHUst cyneOHOro pasbuparesbe-
TBa B Cyl1eOHOM 3acelaHHd B OTCYTCTBHE
YYaCTHHUKOB cyneOHOro pasbuparesbCTBa
(u. 1 cr. 381 YIIK), o6BUHSIeMBIH 06si3a-
TeJIbHO NOJKEeH OBITh MpeICcTaBJeH 3allUT-
HUKOM, a CyI HOOJ/DKeH yOeIOWTbCS B TOM,
YTO OOBHHSIEMBIA 6€30rOBOPOYHO MPU3HAJ
CBOI0 BHHY, He OCHAapHBaeT YCTaHOBJIEH-
Hble J0CyneOHBIM pacc/ieloBaHueM 00CTo-
STeJbCTBA U COIVIACEH C PAaCCMOTPeHHEeM
O0OBUHUTEJBHOTO aKTa B €ro OTCYTCTBHE,
a TMOTEepIIeBILINH He BO3paXKaeT MPOTUB Ta-
KOTO PacCMOTpPEHHS.

Taxum o6pa3oM, OCHOBaHUS AJISI OTJIO-
JKeHHsT YroJIOBHOTO MPOM3BOACTBA B CTa-
JUH MOArOTOBUTENBHOr0 cyaeOHOro pas-
frpaTesbCTBA 3aKOHOMATENb CBSI3bIBAET
C HesIBKOW Y4YacCTHHUKOB CyneOHOro mpous-
BoncTea. [Ipu aToM B mepBOM, BO BTOPOM
U B NATOM H3 YKa3aHHBIX CJy4yaeB IIpH-
HSITHE pelleHHs 00 OTJIOKEeHUH CyneOHO-
ro TPOU3BOJCTBA SABJSETCS TPABOM CYAA,
a B OCTa/IbHBIX caydasix (T.e. B TpeTbeM,
YeTBEPTOM U B LIECTOM YKa3aHHBIX CJyda-
IX) — O06SI3aHHOCTBIO. VIHBIMH CJIOBAMH,
peub HAET O MUCKPELUOHHBIX M HMIlepa-
THUBHBIX OCHOBAHHUSIX MPHHATHS AaHHOTO
pelLeHus.

OcHOBaHHUSI  OTJIOXKEHUS  CymeOHOrO
3aceflaHdd B cTaguu cypebHoro pasbupa-
TeJIbCTBA 3aKperieHbl B 4. 2 cT. 322 YIIK
Ykpaunbl. K HUM OTHOCATCS Clenyolee:
1) HesiBKAa CTOPOHBI MJIM APYTHX y4acTHH-
KOB YTOJIOBHOTO CYNONPOU3BOACTBA; 2) CO-
CTaBJieHWEe ¥ COTJIACOBAHHE IPOKYPOPOM
MPOLIECCYAJNbHBIX JOKYMEHTOB 00 OTKase
OT TIONEpPKAHUS TOCYTAPCTBEHHOTO 00-
BHHEHUs], U3MeHeHUsI OOBUHEHHUS] WU BbI-
JBUXKEHHUS JOMOJHUTENbHOTO OOBUHEHHUS;
3) MOArOTOBKAa 3alMThl OOBMHAEMOrO OT
HM3MeHEeHHOTO WX NOMOJHUTENbHOr0 06BU-

HeHust; 4) MOAroTOBKA MOTEPNeBIIEro /s
MOJiePKAHUS OOBUHEHHS B CYHe, €eCJH
NPOKYpPOp OTKaszajcsi OT TMOAAepKaHHUS
rocylapcTBEHHOTO OOBMHEHHMS; D) MpoBe-
JleHUe HCCJIeOBAHHUS BelleCTBeHHBIX I0-
Ka3aTeJbCTB 110 MeCTy WX HaXOXKIeHHs,
ocMoTpa Ha MecTe; 6) MpoBeeHHe IKCIep-
TH3bl B CJAyYasix U TOPSIAKE, MPeayCMOT-
peHHbIX ctatbed 332 YIIK; 7) npenocTas-
JIeHWe J0CTYyTNa K BelllaM WJIH TOKyMEHTaM
WM TOpyYeHHe TIPOBeNeHHUs CJeICTBEeH-
HbIX (PO3BICKHBIX) AEHCTBHE B CIydYasx u
nopsiike, MPeayCMOTPEHHBIX cTaTbed 333
YIIK.

Crnenyetr o6paTUTb BHHMaHHe, YTO B
g. 2 c1. 322 YIIK YKpaunHb He yKasaH
TaKoOH cjydall OTJOXKeHUs cyaeOHOro 3a-
cellaHus, KaK HeIoJiydeHWe OOBUHSEMBIM
KOTIMKU OOBHUHHUTENBHOTO aKTa HWJIW XOMa-
TalCTBa O TPHUMEHEHHH INPUHYIUTEJbHBIX
Mep MEeIUIMHCKOTO WJIH BOCIHTATEJbHOTO
XapakTepa, B CBSI3M C 4eM I[0JlaTaeM He-
06XOIUMBIM TOMOJHUTH 4. 2 cT. 322 YIIK
YKpauHBl TaHHBIM OCHOBAaHUEM.

B uHpopmaumoHHOoM nucbMe Beolciuero
CIeLHaIN3HPOBAHHOIO Cyna YKpauHbl 110
PaccMOTPEHHUIO IPaXKAAHCKUX H YTOJOBHBIX
nea Ne 223-1430/0/4-12 ot 03.10.2012
rofga «O TopsiiKe OCYIIECTBJIEHUS ITTOATO-
TOBUTEJBHOTO CyIeOGHOr0 MPOU3BOJICTBA B
COOTBETCTBUHU C YTOJIOBHBIM MPOLECCYaITb-
HBIM KOIEKCOM YKpaWHbl» YKa3aHO, UTo,
ecu OOBUHSIEMBIH He TMOJYYHJ KOTHIO
O0OGBHHUTEJBHOTO aKTa WJIH XOAaTahCTBa O
NPUMeHEeHUU NPUHYAUTEJbHBIX Mep MeIu-
[IMHCKOTO HJIH BOCIIUTATEJbHOTO XapakTe-
pa, To mJss obecreyeHrst OOBUHSEMOMY €ro
npaBa Ha sawuty (03HaKOMJIeHHE C yKa-
3aHHbIM ﬂOKyMeHTOM) Cyd OTKJalablBaeT
cyne6Hoe 3acelaHue.

[TosaraeM, uTO OCHOBAHHS OTJIOKEHHUS
Cyne6HOTO pa3bUpaTebCTBA YCIOBHO MOXK-
HO KJ1aCcCHU(HULUPOBATh HA TPU T'PYIIMIHL.

[lepBas rpymnmna oCHOBaHUH OTJIOXKEHHS
cyne6HOro pa3bupaTesbCTBa CBsI3aHa C
HesIBKOH CTOPOHBI UJIM APYTUX YUaCTHHUKOB
YTOJIOBHOTO TIPOM3BOACTBA, UTO 3aKperie-
HO B 1. 1 4. 2 cr. 322 YIIK YkpauHel u
neTanuaupyercs B cTaThax 323-327 YIIK
YKpauHbl.

Bropasi rpymnma OCHOBaHHE OTJIOXKe-
HHS cyieGHOTO pa3bupaTesbCTBa CBs3aHa
C HeOOXOIMMOCTBIO TepepbiBa CYHEOHOTO

S1515151S1SIE1SISISISIE SISISSIE STSIESISIS1SE SISS1SIE SIS SIS TS SIS S SISTS1S ISR 1Y




IOPUANYHUIA BICHUK, 2013/1 5151515151515 1 1 g S S ) ) 5 )5 5 5 g g

3acelaHUs B CBSI3U C MPUHSITHEM NIPOKYPO-
poM pelueHHs 006 HM3MeHEHWHW OOBUHEHUS
UJIH O BBIIBUXXEHHUH MOMOJHUTEJBHOTO 00-
BUHEHHs, UM 00 OTKa3e OT MOJJeP:KaHUS
rocyapCTBEHHOro OOBUHeHUS. B paHHOH
CUTyalM{ CY[ OTKJagbBaeT cynebHoe 3a-
celaHUe B CBSI3U C HEOOXOIUMOCTBIO:

1) cocraBieHuss ¥ COrJIacOBaHHS TPO-
KypOpPOM IpPOLIECCYaNbHbIX JTOKYMEHTOB
OTHOCHTEJIbHO O0TKasa OT IOJJIep:KaHUs
rOCyIapCTBEHHOTO OOBUHEHHs, H3MeHe-
HUs1 OOBUHEHUS] WM BBIABHUKEHHS NOMOJ-
HUTe/IbHOro 06BMHeHHs (1. 2 u. 2 c1. 322
YIIK).

2) NOArOTOBKM 3allMThl OGBMHSEMOTO
OT HW3MEHEHHOTO HJU AOTOJHUTENBHOTO
o6BuHenus (m. 3 u. 2 c1. 322 YIIK);

3) TOArOTOBKM IOTEPIHEBLIEro /s
TOJ/IepKAHNUS OOBUHEHHS B CyHe, €CJIH
NPOKypop OTKaszajcs OT IONIep:KaHUs
rocyfapcTBeHHoro o6BuHeHus (m. 4 u. 2
cT. 322 YIIK).

TpeTbst Tpymnma oCHOBAaHUU OTJIOKEHHS
cyne6HOro pasbuparesnbcTBa CBfi3aHa C
HeOOXOAMMOCTBIO IPOBENEHUsT IpoLec-
Cya/lbHBIX JeUCTBHH, HalpaBJeHHBIX Ha
cobupaHue U TPOBEPKY [0OKa3aTeJbCTB:
1) mpoBeneHHs MCC/IEIOBAHUA BeILECT-
BEHHBIX NOKa3aTeJbCTB 110 MeCTy UX Ha-
XOXIeHHus, ocmMoTpa Ha mecte (m. 5 u. 2
ctr. 322 VIIK); 2) mposeieHus SKCIepTH-
3bl B CJy4asix U MOpPSIKe, IPeLyCMOTpeH-
Heix cratbeit 332 YIIK (1. 6 u. 2 cr 322
YIIK); 3) mpenocTaBieHus [0CTyNa K
BelllaM WJIU TOKYMEHTaM HJIH MOPYy4YeHHUs
TNPOBENeHUsT CJeACTBEHHBIX (PO3bICKHBIX)
JNEUCTBUH B CJAydYasix U MOPSAKE, Mperyc-
MoTtpenHbix cratbed 333 YIIK (m. 7 u. 2
cT. 322 YIIK).

Jlanee Gosnee mOAPOGHO pacCMOTPUM
COlepKaHUe OTHEeJbHBIX OCHOBAHHWU OTJIO-
JKeHHs cyleOHOro pasbuparesbCTBa.

Cyn oTknanpiBaeT cymeOHoe pasbupa-
TeJbCTBO, KOrJa He $SIBUJIHUCH YYaCTHUKH
Cyne6GHOTr0 TPOU3BOIACTBA, 0e3 KOTOPBIX
HEBO3MOXKHO PaCCMOTpEHHE U paspelleHue
YTOJIOBHOTO [eJsia, TIOCKOJNBKY WX yuacTHe
SBJIsTeTCS 00s513aTeNbHBIM B COOTBETCTBHH
C 3aKOHOM, MJIM N0 MHeHHIO (peleHuio)
CYyZa, WIH 110 XOOAaTaUCTBY CTOPOH cyneb-
HOTO pa3bupaTe/bCTBa U MOTEPIIEBIIETO.

B cyne6HoM pas3bupaTesibCTBE ydacTHe
CTOPOH SIBJIsieTCST 00si3aTeNbHBIM, KpoMe

cayuaeB, mnpeaycmorpeHHbix YIIK (4. 2
cr. 318 VIIK). B craguu cyneGHoro pas-
6rpaTesbCTBA CTOPOHON OOBUHEHUS §BJISI-
eTcsl TPOKYpOp, a TakKxKe MOTepreBLINH,
ero TMpelNCTaBUTEJNb W 3aKOHHBIA TIpe-
CTaBUTeNb B CJy4asix, IPefyCMOTPeHHBIX
YIIK; cTopoHO# 3auuTel — OOBUHSIEMBIH,
JIULIO0, B OTHOIIEHHH KOTOPOTO pellaeTcs
BOMPOC O TMPUMEHEHUH TNPUHYAUTENbHBIX
Mep MEeIULHUHCKOTO WJH BOCIUTATEJNBHOTO
XapakTepa, HX 3alIUTHUKH W 3aKOHHbIE
npeacrasutenu (m. 19 cr. 3 YIIK).

OnpeneneHHbBIH MNpPaKTHYeCKHH WHTe-
pec MpeacTaBJseT BOIPOC O TOM, KOTAA
yuacTHe CTOPOH siBJsIeTCS 0053aTe/bHBIM,
a KOTJa Her.

OnmuuM u3 06s3aTeJbHBIX YYAaCTHUKOB
CyLeGHOTO 3acefaHUsl SIBJIsIeTCS OOBUHS-
eMblil. PaccMoTpeHue nesna B OTCYTCTBHe
0OBUHSIEMOTO JOMYCKaeTCs TOJNBKO B CJIy-
yae, ykazaHHoOM B cT. 381 YIIK Ykpaunsl.
BMmecTte ¢ TeMm gaxke U B 3TOU CUTyaUUH
Cyl BIIpaBe HAa3HAUUTb pacCCMOTPEHHE B
CyLe6HOM 3aceTaHUHd OOBHHHUTENBHOTO
aKTa, KOTOPbIA MOCTYMHUJ/I C XOLATAaUCTBOM
0 ero pacCMOTPEHHM B YNPOIIEHHOM MpO-
U3BOJICTBE, ¥ BbI3BATh [JIS1 yUACTHS B HEM
YUaCTHHUKOB YTOJIOBHOTO CYAONPOU3BOI-
CTBa, €CJIM COYTET 3TO HeoOXOAUMbIM (u. 3
ct. 382 YIIK). OcywecTtsaenue cyneGHO-
r0 TPOU3BOACTBA B OTCYTCTBHE OOBHHse-
MOTO, KpOMe CJy4aeB, IPEeIyCMOTPEeHHBIX
ct. 381 VYIIK, sBasercs cyliecTBeHHbIM
HapylleHHeM TpeGOBAaHUH  YTrOJIOBHOTO
MpOLeCCYaqbHOrO 3aKOHA W OCHOBaHHEM
IS OTMeHbl cyne6HOro pemenus (m. 3
y. 2 cT. 412 YTIK).

Y4acTre 3alMTHHKA B CyleOHOM pas-
6upaTesbCTBe SIBJsIeTCS 00513aTe/bHbBIM B
cayuastx, mperycMoTpeHHbX cT. 52 YIIK,
g. 1 cr. 49 YIIK Ykpaunel. B yactHoCTH,
y4acTHe 3alllUTHUKA 0053aTeJbHO IIPH
pPacCMOTPEHHH MAaTepuajoB YTOJOBHOTO
npousBoicTBa (yroJoBHOro mesa) mo oco-
60 TS2KKHM TIpecTymieHUsM. B uHbIX cay-
yasix 00si3aTe/IbHOE yuacTHe 3allWTHHKA
obecrneunBaeTcsl B CyLeOHOM MpPOU3BOAC-
TBE:

1) OTHOCHTENIBHO JIHL, KOTOpble OOBH-
HSIIOTCSI B COBEPLIEHNH yTOJOBHOTO TIPaBo-
HapylleHHs B Bo3pacTe no 18 jet;

2) OTHOCHMTEJbHO JHI, B OTHOLIEHHH
KOTOpBIX MpelycMaTpUBaeTcsl TMpUMeHe-
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HHe TIPUHYAHUTEJNbHBIX Mep BOCIHTATE/b-
HOTO XapakTepa;

3) OTHOCHMTE/BHO JIMI, KOTOphle B pe-
3yJbTaTe MCUXHUECKUX WM (PU3HUUECKUX
Hel0CTaTKOB (HeMble, TJyXHe, CJeMble U
TOMY nofo6HOe) He CIOCOGHBI B TMOJHOH
Mepe peaqu30BaTh CBOU IMpaBa;

4) OTHOCHMTEJBHO JIMI, KOTOpbie He
BJAIEIOT $I3BIKOM, KOTOPBIM BeleTCs yro-
JIOBHOE TIPOM3BOACTBO;

5) OTHOCHTEJBHO JHIL, B OTHOLIEHHH
KOTOPHIX TpeLyCMaTpPHBAeTCsl IpUMeHe-
HHe TIPUHYIUTENbHBIX Mep MEeIHIHHCKOTO
XapaKTepa WJH pellaeTcs BOMPOC 00 WX
NpPUMeHEHUH;

6) OTHOCHTE/IbHO peabH/IUTALKMH yMep-
mwero Jguna (ct. 52 YIIK).

Cyn o6si3aH 00ecneunTb ydacTHe 3a-
[IMTHHKA B YTOJOBHOM TIPOWU3BOJICTBE B
cayuasix, ecau: 1) cornmacHo TpeGoBa-
HusAMH cT. 52 YIIK yuacTue 3aluMTHHKA
sABJsieTcsT 00s13aTeJbHBIM, a OOBHHSIEMBIH
He TNPHBJIEK 3alUMTHUKA; 2) OOGBMHAEMBIHA
3asBUJI XONATAUCTBO O TPHUBJIEUEHHUU 3a-
[IMTHHKA, HO M3-3a OTCYTCTBHUS CPEJICTB
WM TI0 WHBIM OOBEKTHUBHBIM IMPUYHHAM
He MOXET ero MpUBJAeYb CAMOCTOSTENBHO;
3) CymL pewmT, uTo 00CTOATEJNbCTBA YTO-
JIOBHOTO TIPOU3BOACTBA TPeOYIOT yJ4acTUS
3alMTHUKA, a OOBUHSIEMBId He IPUBJIEK
€ero.

3alUTHUK MOXKeT ObITh TIPHUBJEYEH CY-
JIOM B HHBIX CJOy4asik, MPeayCMOTPEHHBIX
3aKOHOM, peryJUpYIOLIUM TpefocTaBJe-
Hue OecClJIaTHOH NPaBOBOHM MOMOLIH (u. 1
cT. 49 VIIK).

OcymiecTBieHHe  CyneGHOTO  MPOH3-
BOJICTBA B OTCYTCTBHE 3alllMTHHKA, KOT-
Jla ero yuyacTue sIBJsieTCs 06s13aTe/bHBIM,
SBJISIETCST  CYLIECTBEHHBIM HapylIeHHEeM
Tpe6OBaHUH YTOJIOBHOTO MPOIECCYaNTbHOTO
3aKOHa ¥ OCHOBaHHUEM JJI OTMeHHl cyneb-
noro pewenus (m. 4 4. 2 ct. 412 YIIK).

AHasiu3 yroJioBHOTO MpPOLECCYaNbHOTO
3aKOHOJATeJbCTBA [T03BOJISIET CHeJaTh Bbl-
BOJI, YTO y4yacTHe MPOKypopa B cyneOHOM
3aceqaHud 00513aTeNbHO, KPOME CJIyUaeB:

1) koraa mpoKypop OTKa3a/acs OT MOM-
JIeP>KaHUSl TOCYNAPCTBEHHOTO OOBUHEHMS
(ct. 340 VIIK) u maHHOe pelleHHe COTJa-
COBAaHO C DPYKOBOAMTEJNEM OpraHa MpPOKy-
paTypebl, B KOTOpoM oH pa6otaet (ct. 341
VIIK);

2) Korjia IpOKypOp H3MeHHJ OOBHHEHHE
Ha MeHee TS)KKOe YroJIOBHOe TpaBOHApy-
lIeHHWEe WU YMeHbIIUJ 06beM 0OBHHEHHS,
a TMOTepINeBLIMH BHIPA3UJa COrJacHe Ha
noAnep:KaHue OOBUHEHHUS B paHee Mpelb-
aBjeHHOM o6beMe (4. 3 ct. 338 YIIK).

Uro kacaercs cyne6GHOrO TPOU3BOAC-
TBa OTHOCHTEJbHO YTOJIOBHBIX NTPaBOHAPY-
HIeHUH, NpenycMoTpeHHbIX cT. 477 YIIK
YKpauHbl, TO M0 JAHHOMY BUAY YTOJIOBHO-
ro MpPOU3BOACTBA B (popMe YaCTHOro 06BU-
HEHHWS B CyH TOCTYyNaeT OOBUHHUTEJbHBIH
aKT, COIJIACOBAHHBIM JHUOO COCTaBJEHHBIN
NIPOKYPOPOM, TIO3TOMY yudacTHhe MPOKYpo-
pa B cyie6HOM 3acelaHuH, C Hallled TOUKH
3peHus, siBJseTCs 00s3aTeqbHbIM. BMecTe
C TeM OTKa3 MOTepIEBLIEro, a B CAydasx,
npenycmotpeHHbix YIIK, ero npexncrasu-
Tesss OT OOBUHEHHS $SBJsieTCs 6e3yCJ/oB-
HBIM OCHOBAHHWEM JJisi MpeKpalleHHs yro-
JIOBHOTO TPOU3BOACTBA B (DOpPME YaCTHOTO
o6Bunenus (u. 4 cr. 26 YIIK).

ITosaraem, 4To 3aKOHOJATEIO HEOOXO-
oMo 6oJiee KOHKPETHO OTPeNesUTh CJIy-
YaW, KOTJa ydacTHe MPOKypopa He SBJseT-
cs1 00s13aTeIbHBIM, B CBSI3H C UeM BHECTH
cooTBeTcTBYIOILKEe U3MeHeHUs B YIIK Yk-
pauHbI.

AHanu3upysi Takoe OCHOBaHHE OTJIO-
JKeHUs1 CyHneGHOTO pas3bupaTesbCTBa, Kak
HesIBKa IIOTepIeBIIero B cymeGHOe 3ace-
JaHWe, ToJiaraeM HeoOXOAWMBIM 0OPaTUTh
BHHMAaHHe Ha CJeayIollue MOJ0KEHHUS.

B HoBoMm YIIK YkpauHbl ueTko He oI-
penesieHo, 4TO MO JejaM YacTHOro o6BU-
HEHHs] y4yacTHe IIOTepIeBILEero SBJSETCS
00s13aTeIbHBIM, YTO 10 JaHHOMY BHAY yTO-
JIOBHOTO TMPOH3BOACTBA OH TIOANEPKHUBAET
06BHHEHHE. DTO He 3aKpelJjeHo HU B CTa-
Tesix 477—479 YIIK YkpauHsl, KoTopble
OTIPeNeJIIIOT MOPSAOK YTOJOBHOTO IMPOU3-
BOICTBA B (popMe UYacTHOrO OOBHUHEHHUS
(rmaBa 36 YIIK), Hu B cTaThsx 56 u 57
YTIK YkpauHbl, Tie onpenesieHbl MpaBa H
00513aHHOCTH TOTEPTIEBILErO B YTOJOBHOM
npousBonctBe. B m 4 4. 3 cr. 56 YIIK
YKpauHbl 3aKpemJieHO MpaBO TOTepIeB-
IIero MOAfep:KUBATh OOBUHEHHE B CyHe B
cJIyuae OTKa3a IMPOKypopa OT MOAAepKa-
HU$ TOCyIapCTBEHHOro 06BHHEeHHUs. Bmec-
Te C TeM He 3aKperJieHO MPaBo MOTepIIeB-
Iero MoJepKuUBaTh OOBHUHEHHE B paHee
npeIbsiBJEHHOM OObEMeE, eCAH MPOKYypop
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M3MEHHJ €ro B MeHblIyl cTopoHy (u. 3
cT. 388 VIIK).

B u. 4 cr. 26 YIIK Yxpaunbl, KoTo-
pasi ompenessieT OCHOBHble MOJOXKEHHUS
TIPUHLINTIA TUCTIO3UTHBHOCTH, 3aKpEIeHO,
4TO «YyTOJIOBHOE MPOU3BOACTBO B (DopMe
YaCcTHOr0 OOBUHEHHUS HAUMHAETCH TOJbKO
Ha OCHOBaHHHU 3adABJIEHUSA HOTepHEBLHeI‘O.
OTkas moTepreBlIero, a B cay4asx, mpe-
nycmotpeHHbix YIIK, ero mpencraBuress
OT OOBHHEHHS SIBJSETCS 6€3yCJOBHBIM OC-
HOBAaHHEM [Jis TIpeKpalleHHsi yroJOBHOTO
MpOU3BOACTBAa B (hopMe UacTHOro 0OBHHE-
Husi». [lo naHHOU HOpMe, a Takxe Ha oOc-
HOBaHMHM aHamu3a m. 7 4. 1 ct. 284 YIIK
MOXXHO JOTafaTbcsl, UTO MOTepPIeBLINH
MOANEePKUBAET OOBUHEHHE.

B uHpopmaumoHHOM nucbMe Beoiciuero
CTeMaNu3UPOBAHHOIO Cyla Y KpPauHbI 10
PacCMOTPEHHUIO TPAXKAAHCKUX U YTOJOBHBIX
nen Ne 223-1446/0/4-12 ot 05.10.2012
roga «O HEKOTOpBIX BOIMpOCaxX MOpPSIIKa
OCYLIeCTBJAEHHS] CyneGHOr0 pasbuparesib-
CTBa B Cy1eOHOM NPOM3BOACTBE MO MepPBOH
WHCTAHIHKU B COOTBETCTBHUU C YTOJOBHBIM
npolleccyaJbHbIM ~ KOAEKCOM Y KpauHbI»
yKa3aHo, UTO y4acTHe MOTEPIEeBIIEro B Cy-
nebHOM pa3bupaTesbCcTBe siBAsieTCs 06513a-
TeJIbHBIM, €CJIU YTOJIOBHOE MPOU3BOACTBO
ocyllecTBasgeTcs B (hopMe 4acTHOrO 0OBHU-
HEHUS WK B cyleGHOM TPOM3BOJICTBE pac-
CMaTpPUBAETCs COTJIallleHHe O MPUMHPEeHUH
MOTEPTIEBILEro ¢ MOA03PeBaEMbIM, OOBUHS-
eMbIM WJIM ompeleseHHe 00 OTKa3e B €ro
yrBepxaenun u ap. (m. 1) [3].

AHanusupys BTOpYIO TPYIIy OCHOBa-
HUU OTJIOXKeHHUs cyne6HOro pasbuparesbc-
TBa, KOTOpasl CBsi3aHa C HEOOXOMHUMOCTBIO
nepepeiBa Cyae6HOT0 3acelaHUsl B CBSI3U C
MPUHATHEM MPOKYPOPOM pelleHUus: 06 H3-
MeHeHHUH OOBHHEHHUS WJIHU O BLIIBHUIKEHUHU
JIONIOJIHUTEJBbHOI0 OOBUHEHHUS, UJIU 00 OT-
Kase OT TOJJepXKaHHUs TOCYAapCTBEHHOTO
OOBHUHEHHd, IMoJiaraeM HeOoOXOAMMBIM 00-
paTUTb BHUMaHHE Ha HEKOTOPYH HETOu-
HOCTb M HEJOTMUHOCTb 3aKOHOJATEJS.

Tak, B coorBeTcTBHH c I1. 4 4. 2 cT. 322
YIIK YkpauHbl OOHMM U3 OCHOBAaHHUH OT-
JIOXKeHHUs CyneGHOro 3acelaHUs SIBJISETCS
He0OXOMUMOCTDb TIOATOTOBKH TOTEpIIeBIIIe-
ro IJ51 TIOANepPXKaHUsI OOBHHEHUSI B CYIE,
eCc/IM MPOKYPOpP OTKasajcs OT TojfepkKa-
HUSl TOCYIapCTBEHHOTO OOBHHEHHS, YTO

3akperyieHo U B 4. 3 c1. 340 YIIK Ykpau-
Hbl. BMecTe ¢ TeM COBepilIeHHO OUYeBHUIHO,
YTO MOTepreBlIeMy HEOOXOAWMO BpeMs
IJ1sl IOATOTOBKH K MOAJEP:KAHUI0 0OBUHe-
HUS B Cyle U B cJydae, KOTAA MPOKYPOp
M3MEHUJ OOBHHEHHe Ha MeHee TIXKKOe
yToJIOBHOE TIpPaBOHAPYIIEHWE WU YMeHb-
KA 00beM OOBHHEHHS, a IMOTePIeBIINH
BbIPa3uJl corJiacue MoJIepKUBaTh 06BUHE-
HHe B paHee NpebABJeHHOM o0beMe (u. 3
cT. 338 YIIK).

B ¢BS3M ¢ U3/J0XKEHHBIM IT0JIaraeM He-
0OXOIUMBIM [JIOTIOJMHUThL pelakuuio 1. 4
g, 2 cr. 322 YIIK YKpanHbl ¥ Kak OHO U3
OCHOBAHHUH OTJOXKEHHUSI Cyne6GHOTO 3acena-
HU$ 3aKPEMUTh «HEOOXOAUMOCTb MOATOTOB-
KM MOTepreBLIero AJs MOAAep:KaHUS 00-
BUHEHHS B Cyle, eCJIU MPOKYyPOP U3MeHUJI
0OBHHEHHE B MEHBLIYIO CTOPOHY, a MOTep-
TeBIIWHA BBIPA3WJI JKeJlaHWe TIOIePKHUBATD
00BHHEHHE B TIPEKHEM 0OBEMEY.

[Tonaraem, 4TO W3JI0KEHHble MpEIJIO-
JKeHUs], HalpaBJeHHble Ha COBEPILEHCTBO-
BaHHe 3aKOHOAATEJbHOTO YperyJaupoBa-
HUS OCHOBAHHH OTJIOXXEHUSI YTOJIOBHOTO
TIPOU3BOJACTBA CYIOM TI€PBOM WHCTAHIIMWH,
MOTYT OBbITb yUTeHbl KakK 3aKOHOJAaTeJsJeM
NpU BHECEHUH U3MEHEHHUH U NOMOJHEHUH
B HOBHIH YIIK Ykpaunuw 2012 ropa, Tak u
CYLOM TIpU TIPUHSATHH pelleHds 06 OTJo-
JKeHHUHU cyneGHOro pasbrpare/bCcTBa.

KaroueBbie ciioBa: yroJoBHOE MPOU3-
BOACTBO, OCHOBaHHWsA OTJIO2KE€HHUA YTOJOB-
HOTO TIPOU3BOACTBA, MOATOTOBUTEJBbHOE
cynebHOe MPOU3BOACTBO, cynebHOe pa3bu-
paTeJbCTBO.

B cmamve paccmampusaromcs om-
OesvHble npobiemHble CumMyayul 3aKo-
HOOAMEAbHO20 3AKpenienus OCHOBAHUL
OMAONHEHUS J20N08HO20 NPOU3BOOCMBA
cydom nepsoii urncmarnyuu. Cderawol
npeodioNceHUs, HANPABACHHbIE HA CO-
8epuLeHCMBOBAHUE YE0L08HOEO Npoyec-
cyaavHoeo 3akownodameavcmsa. [lpeo-
A0JCeHA — KAQCCUDUKAUUS — OCHOBAHUL
OMAONHEHUS J20N08HO20 NPOU3BOOCMBA
cyoom nepsoil UHCMAHYUL.

Cmamms npucssuena po3easdy oKkpe-
Mux npobremHux cumyayit 3aKoH00a8-
4020 3aKpinienus nidcmas 8i0Kkiaden-
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HS KPUMIHAALHO2O NPOBAONEHH S CYOOM
nepuloi incmanuii. 3pobieri nponoduyii
U000 BOOCKOHANEHHS KPUMIHAALHOEO
npoyecyarvHo2o 3akonodascmsa. 3a-
nponoxosaxa Kiacugikayisa nidcmas
BI0KAQO0EHHA KPUMIHAAbBHO20 Nnposaos-
HEHHS CYOOM Nepuiol iHCMaryii.

The separate problem situations of
the legislative fixing of grounds of the
deposition of the criminal production in
a trial court are examined in the article.
The suggestions sent to perfection of
criminal judicial statute are done. The
classification of grounds of deposition
of the criminal production a trial court
is offered.
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