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A. Obopomosa,

COoHcCKaTeJlb Ka(i)eﬂpbl XO03SIUCTBEHHOTO npaBa “ X03SIUCTBEHHOTO npouecca
HaLH/IOHa.HbHOI‘O YHUBEPCUTETA <<OlleCCKaH opuaryecKkas akageMus»

IIEPCIIEKTUBbI UCIIOJIb30BAHUSA ITPABOBOIO
OBbIYAY B X039V CTBEHHOM ITPABE YKPAHHBI

AXTyasbHOCTb TEMBI CBsI3aHa C pacllIy-
peHHEeM HCIOJb30BAHUS B XO35IUCTBEHHOM
npaBe YKpawWHB Hapsify ¢ HOPMATHBHO-
IPAaBOBBIMH aKTaMH U HOPMATHBHBIMH J0-
rOBOpPaMH TaKOrO HMCTOYHMKA IpaBa, Kak
NpaBoBOH 0OblYal, B ero pa3BepThIBAHUHU B
BHJle TOPTrOBOTO 00bIUAs, 1€J0BOr0 06bIYas
U JeJIOBOTO OOLIKHOBEHHs, KOTOpble T03-
BOJISTIOT G0Jiee CUTYaTHBHO OCYIIECTBJISITH
IIPABOBOE pEeryJHpPOBaHHE B XO3SHCTBEH-
HOU cepe.

[Ipo6nemaTtka mpaBOBOTO  OObIUas
UMeeT pa3HOoOOpa3HY XapaKTEePUCTUKY
Cpely y4eHbBIX, OT MpeACTaBUTeJeH oflile-
TEeOPEeTHUYECKOU HOPUCIPYNEHLHH U CpaB-
HUTEJBHOTO IPAaBOBEIEHHUS 10 OTPACIEBOH,
B YAaCTHOCTH, XO3SHCTBEHHO-TIPABOBOH Ha-
yku. Cpeny CreuuaucToB, MOCBSITUBILHX
CBOM pa3paboTKU MpobJjeMaTHKe IPaBOBO-
ro oobuasi, seimeauMm: C. C. Asekceesa,
O. A. bensinesuu, P. Iasun, B. B. dyn-

genko, C. IO. Kpacwoa, M. H. Map-
yenko, K. Ocakse, O. II. Tloxuepxos-
Horo, O. @. Ckakyn, H. E. Tosnkauesy,

K. Igeiirepra, B. B. HalikoBckyio u ap.

HecmoTpst Ha nmeroluecs paspaboTKu
TIPABOBOTO 00BIUAS, OCTAIOTCS CIOPHBIMH
BOIIPOCHI pa3rpaHUdeHUst 00bUast U TIPaBO-
BOT0 00bIUast, He UCCJIeI0BAHbI BO3MOKHOC-
TH He TOJIbKO HCII0JIb30BaHUS MPaBOBOTO
00bluasi B TPaMUMOHHOMN (KJIaccuueckoi)
(opMe, HO 1 HOBeHIIMe TeHAeHLUH (DOPMHU-
POBaHMS U peaM3alyy IPaBOBOr0 00bUAS
B €ro pasJUuYHBIX BHJAAX, MHUCbMEHHOH H
yCTHOHU ¢opmax, He 0003HA4YeHbl 0CObeH-
HOCTH BO3[EHCTBUS MPABOBLIX 0OBIUAEB HA
X03SIUCTBYIOLIUX CyOBEKTOB, UX NPaBOBbIE
CBSI3U U OTHOLLIEHHUS.

3amMeTHM, UTO BOMPOC O TMOHSITUH, CO-
IepXKaHUM U CHCTeMe HCTOUYHHUKOB IIpa-
Ba B IOPUCIPYISHLUH SIBJISETCS ONHUM
U3 TPAJULMOHHBIX B HCCJEN0BATENbCKOH
JesITeNIbHOCTH M B IIpollecce IOJATOTOBKH

ropucToB. [Ipu aTOM XapakTepHa MpUBS3-
Ka Mpo6eMaTHKH UCTOUYHHUKOB MpaBa K ro-
cynapcTBy. Tak M3BeCTHBIH TEOPETHK Ipa-
Ba C. C. AekceeB MUIlIeT, 4YTO UCTOYHUK
npaBa — 3TO HUCXOJSIIHE OT rOCyAapCTBa
UMM UM [pU3HaBaeMble JOKyMeHTaJbHble
CTMOCOObI BbIPaXKeHHUsI U 3aKPEIJIeHHsI HOPM
npaBa, MPUIAHUS UM IOPUIHUECKOTO 3Ha-
yenus. [lo MHeHHIO ydyeHOTO, O(HUIMATB-
Hbl NyOJWYHBIE XapakTep HUCTOYHHUKAM
npaBa NpPUAAeTCs IMyTeM MpaBOTBOpYeC-
TBa, KOrJa HOPMATHBHO-NIPABOBBIE AKTHI
U3IaI0TCSl TOCYNAapPCTBEHHBIMU OpTaHaAMH,
U TyTeM CaHKIMOHWPOBAHWS, KOTJAA Tro-
CYLapCTBeHHbIe OpraHbl OHOOPSIIOT COLH-
anbHble HOPMBI (0ObIYaM, KOPHOPaTHBHBIE
HOPMBI), YTO TIPHAAET UM IOPUAUUECKYIO
cuny [1, 76=77].

[Tonumasi ysiI3BUMOCTb TaKOH TPaKTOB-
KU CBSI3M TOCYHapCcTBa C HCTOUHHUKAMH
npasa, M. H. MapueHKo pasrpaHu4yuBaeT
HUCTOYHUKH TIPaBa Ha UCTOUHUKHU MO3UTHB-
HOTO NpaBa M HUCTOUYHHKH €CTEeCTBEHHOTO
npaBa |2, 58, 77]. Onnako Takoe pasge-
JIeHHE JIUIIb YCA0XKHSIET BOCIIPUSITHE IMPO-
6JieMaTUKH HCTOYHHMKOB IpaBa, C OJHOH
CTOPOHBI, & C JOPYrOH — COXpaHseT, IO
CYTH, YCTOSIBIIYIOCS TPaKTOBKY rocymapc-
TBEeHHOW 0OYCJIOBJIEHHOCTH CYIIECTBOBA-
HHUSI HCTOYHHUKOB IpaBa. JledCTBUTEJBHO,
pasfiesisisi UCTOUHHKH MO3UTHUBHOTO IpaBa
Ha Te, KOTOpble (opMHUpyOTCH OJaroaa-
psl TOCYIapCTBEHHOU BOJIE, H Te, KOTOPHIe
¢dopmupytoTes 6Jjarogapsi BoJie aBTOpUTe-
Ta TOW WJIW WHOU OOIIECTBEHHOW CpeJbl,
Hen30exXHO MpHU3HAETCsl CYIIeCTBOBaHMe
MOC/JeIHUX Yepe3 TPeABApPUTENbHYIO HJU
MOCJAEAYIOLIYI0 CAHKLHIO FOCyIapCcTBa.

[Ipu paccMoTpeHHH 0COGEHHOCTH Mpa-
BOBOM CHCTeMbl YKpPauHbl B HOBOM yuyel-
HHUKE MO0 CPaBHUTEJbHOMY IIPAaBOBEIEHUIO
non penakuued A. B. [lerpuinuna cpenu
UCTOUHUKOB YKPaMHCKOr0 TpaBa HasBa-
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HBl: HOPMATHUBHO-TIPAaBOBBIE aKThHl, Ipa-
BOBble 00bYau, CyneOHbIA TIPEleNeHT,
MpaBoBasi JOKTPUHA W OOIIHe MPUHLHMIIBI
npasa [3, 55—56]. 3mech aBTOpH yke He
CBSI3bIBAIOT MCTOYHHKH IpaBa C UX Tpel-
BAPUTEJNbHBIM HJIHA TOCJTeIyIOLUIMM TOoCy-
JNApCTBEHHBIM CAHKIWOHHPOBAHHEM, YTO
OTKPBEIBAET IOPOTY MPABOBOMY IJIIOpANN3-
My W HCIOJb30BAHUIO TAKOTO TpPaJHLH-
OHHOTO HCTOYHMKA TIpaBa, Kak IPaBOBOH
06bluall B ero pa3jWdHbIX BapHaHTaX.
J1s  XapakTepUCTHKH COBPEMEHHOTO
IpaBa HCIOJb3YeTCs COBOKYNHOCTb BBHI-
paboTaHHBIX OPUCTIPYIEHLMER aKcHoMa-
THYECKHX HayaJ, KOTOpble HMEeHYITCS
noctynataMud mnpasa. Cpemy 3THX MOCTY-
JIATOB TpaBa MOJYYWUJ TIPU3HAHHME TaKOH
MOCTYJIAT, KOTOPBIH HMeHyeTCsl MpaBo-
BBIM IITIOPANU3MOM, BBICTYMAOIIWH Kak
NpU3HAHHE HANHYWs B IIPABOBOH KU3HU
ofllecTBa Pa3HOOOPA3HBIX HCTOYHHUKOB
MpaBa, UX CHCTEMBbl U ONpeleNeHHOU He-
papxuu [4, 54]. B nacrosimee BpeMs B Yk-
pavHe NMPaBOBOH 0OblYal TOJMBKO MOJyYaeT
CBO€ YTBepxXKIeHHe B KaueCTBE CaMOCTOS-
TeJbHOTO ¥ BeCbMa 3HAUWMOTO HCTOYHHKA
npaBa. B cucTeMe HCTOYHHKOB YKpauHC-
KOTO TIpaBa B TO K€ BPeMs CIIPaBeIJIMBO
otmeuaercs (B. B. Jlynuenko), 4to B mep-
CIeKTHBE HYXKHO OXHIATbh 3aKperieHus
BCE HOBBIX 00BIUAEB HapsLy ¢ HOPMATHB-
HO-TIPABOBBIMH AaKTaMH CPEAM HCTOUHHKOB
yKpauHcKoro mpasa [5, 157].
CoBpeMeHHBIE TpENCTaBJAEHHUS O Tpa-
BOBOM 00blUae W €ro poJud B (popMHUPOBa-
HUM W Pa3BUTHU IIpaBa CYIIeCTBeHHBIM
06pa3oM KOPPEKTHPOBAJIHCH B CBSI3U C
BONPOCAaMU BO3HUKHOBEHHS IpaBa U ro-
CyHapCcTBa, a TakKXKe HX COOTHOLIEHHS B
pPas3MUHBIX KyJbTypax W LHUBHIH3ALMAX.
Moxno cornacutecss ¢ B. I'. I'paekunm,
KOTOPHIH MHIIET, YTO NPaBO B CBOEM CO-
[MaJbHOM Ha3HAuUeHHUW W HCTOPHUYECKOM
BOIJIOIIEHHH TTPOXOJUT [IBE OCHOBHBIE CTa-
MU (DOPMUPOBAHUS U 3BOJIOLUH: CTALUIO
npaBoBoro o6bdasi (B J0roCynapcBTeHHOM
¥ TOCYNapCTBEHHOM COCTOSIHHM) H CTa-
JMI0O 3aKOHHOTO mpaBa (rocymapcTBeHHO
YCTAHOBJIEHHOTO U CAHKIHOHMPOBAHHOTO
3akoHa). IIpd 3TOM M TIpaBOBOM 0OBIYAH,
U 3aKOHHOe NpPaBO BO3HHKAIOT KaK Mepa
CBOOOMBI, CIpPaBeJUBOCTH, pPaBEHCTBA,
obecreynBas MOPSIOK, COCTOSIHIE ¥ COLH-

aJIbHYI0 LEeJOCTHOCTb YYacCTHHKOB oOlie-
uus [6, 10].

CerofHs MOXHO KOHCTaTHPOBaThb 3Ha-
YUTeJbHOE pa3inyve B OTHOLIEHUH K
NpaBoBOMY OOBIYal0 He TOJBKO B TeX Mpa-
BOBBIX CeMbSIX, KOTOpBIE CYIIECTBYIOT B
HacTosilllee BpeMsi, HO Jake B TNPaBOBBIX
cUCTeMax, TPUHALJIeXalUX K OMHOU Mpa-
BOBOH ceMbe.

B cembe pomaHo-repMaHCKOro Mpa-
Ba mpu oOlleM NpH3HAHUM oOblyasg Kak
MePBUYHOTO HCTOUHHKA MPaBa B CHUCTEMe
WHBIX HWCTOYHWKOB Ha TMPAKTHKe 0Obluan
HMeeT CKPOMHOe 3HAaUeHHWe W Pas3jindaeTcs
€ro MCIOJb30BaHHE B OTAENbHBIX IPaBo-
BbIX cucTeMax. Tak, ecjiu B IPaBOBOU CHC-
TeMe Mcnanuu oOblyall He TOJIBKO BecbMa
BaXKHBIH, HO ¥ MEePBUYHBIA HCTOYHUK Ipa-
Ba, TO B IIPaBoBOH cucteMe PpaHLHH POJIb
00bl4asi B TEOPETHUECKOM M NMPAKTUYECKOM
nJaHe He3HaunTesbHa [2, 484—486].

Bosee 1mupokoe mpusHaHHe U UCIOJb-
30BaHHE TMIPaBOBOrO 00bIUAS BbIPAXKEHO
B ceMbe o0llero mnpasa. Kak orTmeuaet
K. OcakBe, B aHIVIMHICKOM IIpaBe HCIIOJb-
3yeTcsl TPU PA3HOBHUAHOCTU OObUasi Kak
WUCTOYHMKA TIpaBa: CTapUHHBIA OOBIUAH,
TOProBuld 0OblYall U 06bIUAH, B TO BpeMs
kak B npaee CIIA ucTouHHKOM mpaBa siB-
JISIETCS TOMBKO TOPToBbIA o6biuai [7, 86].

[Ipn xapakTepuCTHKe NPaBOBOTO 0ObI-
yasg Kak HCTOYHMKA IpaBa Ba)KHOe 3Ha-
yeHHe HMeeT MpoOJeMaTUKa OTHOLIEHHUS
o6bluast ¥ rocynapcTBeHHOU BaactH. Ciio-
JKUBILASICS B COBPEMEHHYIO 3MOXY MOHOIIO-
JIUSI TOCYHAapCTBa HA IPaBO, B YaCTHOCTH,
BblpaxkaeTcsl B TOM, YTO 0Obl4all CTAHOBUT-
¢Sl UICTOUHUKOM TpaBa JIMILb TIPH YCJOBUH
NpU3HAHUSl €ro TroCyJapCTBEHHOW BJjac-
Thi0 (Tak HasblBaeMoe CaHKLUMOHHPOBAHHE
06bl4as), TocJe yero o6bluail CTAHOBUTCS
npaBoBbIM OObluaeM. Jpyroél moaxon Bbl-
paKeH B TOM, 4TO OH SIBJISIETCS IIPABOBBIM
oOblUaeM M3HA4daJbHO, BHE CBSI3U C KaKHUM
OBl TO HU OBLIO CAaHKLUHMOHUPOBAHUEM.

B 3TOH cBfI3W TepCHeKTHBHOU BUIUT-
ca nosuuusi H. E. ToskaueBo#, KoTopas
CBSI3bIBA€T pa3TpaHHUUeHHe HEeMpPaBOBOTO
o0blyasi ¥ PaBoOBOro o6bluas ¢ UX conep-
JKaHWeM. 3/eCb TPaBOBBIMM OOBIUASIMH
SIBJISIIOTCSL TOJNBKO Te, KOTOPbIE COAEpPXKAT
B cebe HODMBI, yCTaHABJHBAIILINE TPaBa
U CcBOOOJbBI OJHUX H, COOTBETCTBEHHO, Or-
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paHUYUBAIOLIME TIPaBa U CBOOOMIBI IPYTHX,
T.e. BBIXOASAT Ha XapaKTepHYI /sl TpaBa
CBA3b NpaB U obs3aHHOCTeH [8, 79].

Kak ormeuaer O. ®. CkakyH, B ceMbe
pPOMaHO-TepMaHCKOTO TpaBa IpeBpalleHue
oOblyasi B NpPaBOBOM 0Obl4all CBSI3aHO C
MOJIUAJIUBBIM COTJIaCHeM TOCyJapcTBa Ha
ero NMpUMeHEeHHe, a TaKkKe (HhaKTHUECKHUM
paccMOTpeHHEM JieJla Ha OCHOBe OO0BIU-
HOro TipaBa, (PAaKTHUYECKOM 3aKpereHHU
00bUaeB B HOPMATHBHO-TIPABOBBIX aKTaX.
B 1o Xe BpeMs B ceMbe 00lLlero npasa
AHTJIMUCKHE CYMbl PH PACCMOTPEHUHU e
MIPU3HAIOT TOT 0ObIUAH, KOTOPBIH:

a) cyllecTByeT C JpeBHMX BpeMeH (rmo
kpaiinei mepe, ¢ XII cronerus);

6) YCTAHOBJIEH CaMOH COLMA/bHOH Cpe-
IIOH, a He HaBsI3aH CHUJIOH;

B) SIBJISIETCS PA3yMHBIM;

r) He NPOTHBOPEUYMT 3aKoHaM |9, 142,
203].

B kypce Jjekuuil no Xo3sHCTBEHHOMY
npasy B. B. Yarikosckoi (2012 r.) cpemu
HCTOUHHKOB XO3SIUCTBEHHOTO MpPaBa BhIfe-
JIEHBI: X03AHCTBEHHOE 3aKOHOJATEJbCTBO,
HOPMAaTHUBHBIH J0TOBOP, HeJOBble 00blUaH,
cynebHasi MpaKTHKa W OpUIUUecKas Jo-
kTpuHa [10, 23].

OTMeuyeHHOE TO3BOJIIET KOHCTATHPO-
BaTh, YTO B CHCTeMe HCTOYHHKOB MpaBa
YKpavHbl ¥ X035IUCTBEHHOTO MPaBa B HacT-
HOCTH NIPHU3HAETCS CaMOCTOSITEbHBIA CTa-
Tyc npaBosoro (mesoBoro) o6eyas. Bmec-
Te C TeM, KaK OTMeuaeTcsl B JIUTEpAType
0 X03SHUCTBEHHOMY IMpaBy, NPaBOBOK 00bI-
yall He 3aHHMaeT PABHOMPABHOE MECTO C
XO3SHUCTBEHHBIM  3aKOHOLATEJbCTBOM U
HOPMaTHUBHBIMU JOTOBOPAMH, a HUCIOMb3Y-
ercsd cybeunuapHo. Kpome Toro, mesnoBoi
o0blyall mpuobpeTaeT WPUAUUECKOE 3Ha-
YeHHe TOJBKO IJI KOHKPETHBIX TOTOBOPOB
B cJydae CCBUIKM Ha HHUX KOHTPAreHTOB.
C npyrod CTODOHBI, CPEIM CIELHATUCTOB
MpU3HAeTCss, YTO TakKas PasHOBUAHOCTD
nenoBoro obObuasi, kak I[lpaBuna HHKo-
TepMC, MO CYTH CTOSIT Ha OOHOM YypPOBHE
C aKTaMH XO03SIHCTBEHHOTO 3aKOHOIATEJb-
ctBa [10, 25].

Kak ormeuaer O. A. Bensnesuu, mnon
obblyaeM JeJ0BOTO 0060poTa CJenyeT TMo-
HUMAaTb TaKyl COLMAaJbHYIO HOPMY, KOTO-
pasi cKJaIblBaeTcsl B OIpeleseHHOU cde-
pe X03SHUCTBEHHO-TIPeIIPHHUMATENbCKOH

IesITeNIbHOCTH BCJEACTBHE MOCTOSIHHOTO
UMM YHU(HULHMPOBAHHOTO €& MpHUMeHeHHS
(moBTOpenus), obecreuynBaeTcss aBTOPH-
TETHOCTbIO YUYACTHUKOB U BOCIPHUHHMa-
eTcsl Kak obsi3aTesibHAs IJI MPUMeHeHHUs
(cobmonenus) B s1oi chepe. [To MHeHHIO
O. A. bensinesuu, ct. 7 T'K Ykpaunsl siB-
JISleTCsI IPUMEPOM PAaMOUYHOTO CAHKLHOHH-
pOBaHUs, MOCKOJbKY OObUAH OMUpaeTcs
Ha TPaxKIAHCKO-MPAaBOBbIE OTHOIIEHUS B
uesoM, a oObluaid neaoBoro o6opora Ha
cepy MNpeAnpUHUMATENbCKON HAesTeJb-
Hoctu [1, 236].

O6bluaii mesnoBoro o6opora B Majon
SHUUKJONENHN YaCTHOTO TpaBa (2011 r.)
ompenessieTcsi Kak MPaBUAO MOBeIEHUS
o0lero xapaxkrtepa, KoTopoe c(opMHpO-
BaJIOCh BCJEACTBHE €ro MHOTOPA30BOTO
UCIIONb30BAHUSI CYOBEKTAaMH TpaxKIaHC-
KOTO IIpaBa Ha NPOTSKEHUH AJUTENbHOTO
BpeMeHH. [Ipu 3TOM yKaszaHo, 4To cepa
NpUMeHeHUs1 oOblyasi He OTpPaHWYUBAETCS
KaKUMU-TH00 TPaKIaHCKO-TIPABOBBIMU OT-
HOIIEHHUSIMH.

B yue6GHuke X03gHCTBEHHOE NIPaBo YK-
paunbl nox penakuued O. I1. ITonuepkos-
HOTO TOBOPUTCSI, YTO HUCIOJb30BaHHE OObI-
Yasi B XO3IHCTBEHHOM IpaBe 00YCJIOBIEHO
CYLIECTBOBAaHHMEM MHOTUX HOpM Xo035H-
CTBEHHOTO KojeKca YKpauHbel. B dgact-
HOCTH, 3TOMY IOCBSIIIEHBl: CT. 32 — TOp-
roBble W HHble HCIOJb3yeMble 0ObYaH,
c1.193 — ycsoBus, KOTOpble OOBIUHO
npuMeHsoTcs, ¢T. 199 — Buasl obecneye-
HUsl 00513aTeNbCTB, KOTOPble OOBIYHO HC-
TOJIb3YIOTCS B XO3AHCTBeHHOM (mesoBoM)
o6opote, cT. 344 — GaHKOBCKHH 0ObIYaH,
u np. Kak orMedaor aBTopel yyeOHHKA, B
X03SIICTBEHHOM IIpaBe OOblYAH HCIIOJb3Y-
eTCsl TIPH YCTAHOBJIEHHH «Pa3yMHBIX KPH-
TepueB» CPOKOB, KauecTBa, KOJUYECTBA H
IPYTUX OOLUENPUHATHIX YCJOBUH B 00s3a-
TeJbCTBaX cTopoH [11, 48—49].

MoxHO chenath BBIBOL, UTO B HAaCTO-
diee BpeMs TpebyeTcs pas3BepHyTasi Xa-
pPaKTepUCTHKA POOJIEMATHKH HCITOJIb30Ba-
HUS NIPaBOBOrO 0OblYasi B X03SHCTBEHHOM
npaBe, OMpeeJeHUsl ero PasHOBUAHOCTEH
B (hopMax MNpaBoBOro oObYasi, [AEJNOBOrO
obblyasi, Toproporo obbiyasi, obbiuas me-
JI0BOro 060poTa, IeJoBOr0 OOBIKHOBEHHUS
¥ mpuHsAToro nopsinka. OnpeneseHHOCTh B
MOHUMAaHUU BBIIEJEHHBIX BAPHAHTOB Ipa-
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BOBOTO 00bl4asi B XO3SUCTBEHHOM IIpaBe
MO3BOJIUT N0OUTbCS GoJlee HeTKOTO UX HC-
M0JIb30BAHUS B PA3JIMUHBIX X035UCTBEHHO-
NPaBOBbIX CUTYaLHUSX.

Oco6eHHOCTb TIPaBOBOrO 0ObIYAs Kak
HEeNMCAHOTO IIPaBUJa, OCBSIIEHHOTO Tpa-
IULHeH, [eNeBoe Ha3HayeHHe KOTOPOTro
— COXpaHeHMe COLHMAJbHOH TapMOHMH,
JieJaeT 3TOT UCTOUHHUK MPaBa BaXKHEUIIUM
CPeICTBOM JOCTHXKEHHS KOMIIpOMHCCA
[13, 113]. [TotoMy Tak 3HauMMa LEHHOCT-
Hasl XapaKTepUCTHUKA IIPABOBOTO 00bIYAs H
ornpefeseHUe BO3MOXKHOCTEH HoJiee MIKUPO-
KOTO €ro HCIOJNb30BaHMs, B YACTHOCTH, B
cepe X035HCTBEHHOTO NpaBa.

[ToHsiTHO, 4TO 1I€HHOCTHAas Xapakre-
pUCTHKAa TPaBOBOTO 0ObYasi B MEPBYIO
oyepelb CBsi3aHAa C TeM, B KaKOH IIpaBo-
BOH CeMbe OH HCII0Jb3yeTCs KAaK HCTOUHHUK
npaBa. [Ipy 3ToM I[eHHOCTb NPaBOBOrO
ob6blyast B HaubOJblLIEH CTeNeHW BbIpa-
JKeHa B ceMbe OOBIYHOTO MpaBa, rae oobl-
yall — omNpeje/sIOUMA UCTOUHUK IpaBa.
3mech naxke ecau pedb HUAET O MPABOBOM
IJI0pasu3Me, TO BCe APYTHe HCTOYHUKH
npaBa 3aHUMAIOT ITOJUHHEHHOE MECTO B
HepapXUd HCMOJb3yEMBbIX HCTOUHHUKOB
npasa. Takum o6pasoM, B NpPaBOBOH ce-
Mbe OOBIUHOTO MpaBa 00blYal Kak MCTOY-
HUK TIpaBa §IBJISETCS BBICIIEH LIEHHOCTBIO,
MOKHO Jla)ke CKasaTb, UTO OH 00jamaeT
CBEPXLEHHOCTBIO.

Kak u3BecTHO, B NpPaBOBOH CHUCTEME
YKpauHbl ONpefesiolUM  HUCTOUHHKOM
npaBa BBICTYIaeT HOPMATHBHO-TIPABOBOH
aKT, KOTOPBIH B CHCTEMe HCIIOJb3yeMbIX
HUCTOUYHHUKOB NIPaBa — HOPMATHUBHBIX JOTO-
BOPOB, CyIeOHBIX MpeleleHTOB, IPaBOBBIX
00bluaeB — UrpaeT BeAyLIYIO poJb U Ta-
KUM 00pasoM o6J/ajaeT BhICLIEH LEeHHOC-
ThI0. 3aMETHM, UTO IIEHHOCTb BCEX APYTUX
HUCTOUHUKOB IIpaBa B YKPAWHCKOM IIpaBe
COOTHOCHTCSI C IIEHHOCTBIO OCHOBHOTO HC-
TOYHHKA U BO MHOTOM CBSI3aHa C TeM, Kak
OTIpeiesIeHO 3aMellleHHe 3TOr0 OCHOBHOTO
HUCTOYHUKA APYTMMH UCTOYHUKAMU MPaBa.

Ha npumepe Takoro UCTOYHHKA MPaBa,
KaK MpaBOBOH o0Obl4al, MOXKHO IMpocJe-
IUTb CHUTYalXI0 3aMelleHHs OCHOBHOTO
MCTOYHHKA mpasa (HOPMAaTHBHO-NPAaBOBO-
ro akra) NMpaBOBLIM 0OLIYaEM H, B COOT-
BETCTBUM C 3THUM, OINPEAEJUTb LIEHHOCTb
NpaBoBOTO 00bIYasi B COOTBETCTBYIOLIEH

npaBoBOd cucteMe. OTMETHM, UTO UMEHHO
[0 9TOMY OCHOBAHHIO TpaBOBble OObIYAH
pasrpaHUYMBAIOT Ha TPU Pa3HOBUIHOCTH
[14, 94-95].

[Tpexnme Bcero, 3TO0 TpaBOBEE OOHI-
4ay, KOTOpble MAEHCTBYIOT <«KpOMe 3aKo-
Ha», TO €CTb OHH MPHUMEHSIOTCS TaM, Tle
OTCYTCTBYeT peryJupoBaHHe C MOMOLIbIO
HOPMaTHBHO-TIPaBOBBIX aKToB. CraThs 1
'K IllBefinapuu mnpeaycMaTpUBaeT, 4TO
[P OTCYTCTBHM COOTBETCTBYIOIIMX 3aKO-
HOJATeJNbHO YCTAHOBJIEHHBIX IOJOXKEHNH
(HOpM), peryJMpyoIIKMX BHI3BABLIMX CIIOP
06LIeCTBEHHBIX OTHOIIEHHUH, Cylbs pella-
€T ero Ha OCHOBE HOPM OOBIYHOTO MpaBa.

Bropasi pa3HOBHAHOCTb MCIOJB30Ba-
HHS MIPAaBOBOTO 00blYasi, KOTJa OHHU BBEICTY-
MalT KakK «JIOTOJHEHHEe K 3aKOHy». Tak,
B 3aKOHOJaTesqbcTBe PpaHIUH TPELYCMOT-
peHo, 4TO 06bIYall MOXKeT HCII0JIb30BaThCH
B JIOTIOJIHEHHE K 3aKOHOAATENbHBIM I0JIO-
JKEHUSM.

TpeTbst pa3sHOBHUIHOCTB HUCIIOJIb30BAHUS
IPaBOBOrO 0ObIYast XapaKkTepH3yeTcs Kak
«IeACTBHE NPOTHUB 3aKOHAa», TO €CTb 3TO
CUTYyalLHsi, KOrjga IPUMeHseTCs NPaBoBOH
o0bluall, mpoTUBOpeyaIini 3akoHy. PyHk-
LIMOHUPOBaHKUE TAKOTO IPABOBOTO 00blYasd,
KOHEUHO JKe, He 3aKperisieTcsl B 3aKOHO-
IaTeJbCTBE, a, HA000pOT, NMPHUHUMAIOTCS
HODMbI, HarpaBJeHHble MPOTHB BO3MOX-
HOCTH JEeHCTBHSI MpaBOBOro obObuas. s
npuMepa, B 3aKoHomaTeJbcTBe Mranuu
NpsSIMO OTMeYaeTcsl, YTO OOblYal KakK HC-
TOUHUK TIpaBa HaXOOHUTCS B MOAYHHEHHOM
COCTOSIHMH K IPYTMM HCTOYHHKAM 1IpaBa
He MOXKeT IMPOTHBOPEUHTb CTATyTYy.

OTMeueHHble TPU BapuaHTa MCIOJb30-
BaHHUA NIpaBOBOTO oObluasi 03HAyawT npu-
3HaHWe DA3HOH MX 3HAYUMOCTH (LEHHOC-
TH) MO OTHOLIEHHIO K TAKOMY HUCTOYHUKY
nmpaBa, Kak HOPMATHBHO-PABOBOH aKT.
B VYxpauHe ucrno/bayercs npaBoBoH 0Obl-
Yyall B TaKOW ero LEHHOCTHOHW XapaKTepuc-
THKe, KaK JOTOJHeHHe K 3aKoHy. Tak, B
XO3SHCTBEHHOM MpaBe YKpPaWHbl MpPHU3HA-
€TCsl CaMOCTOSITENBHBIHA CTAaTyC MPABOBOTO
(mesioBoro) o6buast, KOTOPBIHA, ONHAKO, He
3aHHUMaEeT PaBHONPABHOE MECTO He TOJbKO
C TaKUM MCTOYHHKOM IIpaBa, Kak XO3sH-
CTBEHHOE 3aKOHOJATeJNbCTBO, HO U B Cde-
pe IeHCTBUS HOPMAaTHBHBIX AOTOBOPOB OH
UCIIONB3yeTcsl Cy6CHanapHo.
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BmecTe ¢ TeM B XO3HCTBEHHOM IIpa-
Be YKpauHbl MNpPeLyCMOTPEHbl CHUTYaLUH,
KOrja MpaBoBoU (mesoBoH) oObUai MpH-
3HaeTCsl B KauecTBe MPAaBOBOM LIEHHOCTH,
CTOSIILlEH B LEHHOCTHOW HEpapXuu B Of-
HOM pSIIy C HOPMATHBHO-NIPABOBBIMU aK-
TaMd ¥ poroBopamu. K mpumepy, B u. 4
cT. 265 XK YKpauHbl IpeIycMOTPEHO, YTO
YCJIOBUS [IOTOBOPOB TMOCTaBKH JOJKHBI
M3J1araTbCsl CTOPOHAMH B COOTBETCTBHUH C
TpeGoBaHUAMU MeXIyHAPOIHBIX MPABUI
0 TOJIKOBAHHUIO TEPMHHOB «MHKOTEpMC».

WsBectHo, uTo mpaBuna «MHKOTEpMC»
paccMaTpPUBAIOTCS KaK Pa3HOBUIHOCTD Jie-
jgoBoro obObiuast. CJsiemoBaTebHO, B 3TOH
CUTYalMU 3aKOHOJATEJbHO MPeLyCMOTPEH
HHOW BapHAHT HCIOJb30BAHUS TPABOBO-
ro of6buas Kak AeHCTBYIOLLEro «KpoMe
32KOHAa».

Bumumo, pmaspHeHIasg LleHHOCTHAS
XapakTepUCTUKA MPaBOBOTO obblyasg Kak
UCTOYHMKA TMpaBa B YKpauHe [I0JKHA
ObITb CBSI3aHA C €ro HCIOJb30BAHHEM 10
IBYM HAlpaBJeHUSIM: B 3aKPLITBIX HOpMa-
TUBHBIX c(epax, KakK «IONOJHEHHEe K 3a-
KoHy» (cy6cumuapHO), M I/ MPABOBOTO
PEeryJMpoOBaHUsl OTKPBITHIX HOPMAaTHUBHBIX
cthep — «KpoMe 3aKOHa».

CerogHa HabJogaeTcss Bce 0oJblIas
CTeLHaIN3alrst MPaBoOBOr0 oObdasi NpH-
MEHHTEJbHO K Pasu4yHbIM cdepaM U OT-
pacJsiM TPaBOBOTO peryaupoBaHus. Tak,
IJisl OTpPacJu XO3SIUCTBEHHOro MpaBa Xa-
pPaKTepHO UCIOJb30BaHUE MPABOBOTO OObI-
yasi B (popMe e I0BOro 00bluas.

lleHHOCTHAsT XapaKTepPHCTHKA TMPaBO-
BOro o00blUas IpedrosiaraeT He TOJBKO
BbleJIeHHE J1eJ0BOr0 00bdast (o6biuast je-
JIOBOTO 060pOTa), HO U TOPrOBOro 0OLIUad,
KOTOPBIH 110 CBOEMY 00bEMYy yXKe NeJ0BO-
ro obergasi. Kpome Toro pasrpanuunBaercs
[IeJIOBOHU 0OBbIYaK U IeJ0BOEe OOLIKHOBEHHE.
Tak, mo tex mop, moka mpasuna «HHKO-
TEPMC» PaCCMaTpPUBANUCh KaK HMeEIOIHe
pPeKOMeHIaTeNbHbIH XapakTep, OHU BBICTY-
naju B KauecTBe JeJOBbIX OObIKHOBEHHUH.
Korpa xe mpasusia «MHKOTEpMC» MpHOO-
peJId UMIIepATUBHBIA XapaKTep, OHH Iepe-
M B pa3psifi IeJOBbIX 0Obi4aeB. Takum
06pa3oM, LEHHOCTHOE pasrpaHHueHHe Je-
JIoBoro 0o6blyasi U AeJ0BOro 0ObIKHOBEHHS
MPOXOAUT TO JIMHUM 0053aTeJbHOCTH HU
Heo06s513aTeIbHOCTH COJePKAIIUXCS B ITUX

HUCTOUYHUKax HOpM. Kak oTmeuaroT creuu-
aJIMCTHl, B HACTOSIIee BpPeMsi TOCTATOUHO
yacTo JesoBble OOBIKHOBEHMS IepepacTa-
10T B [IeJIOBble OOBbIYaH.

OTMeTHM, YTO B COBPEMEHHOM VK-
pPavHCKOM TMpaBe He TOJbKO IIPOUCXOIUT
paciipeHye cdepsl HCIIONB30BAHUS Ipa-
BOBBIX 00blUaeB KaK HCTOYHHKOB IIpaBa,
HO U CKJIa[IblBAeTCSsl LIEHHOCTHAS HepapXus
HCIOJIb3YEMBIX BapHalMH MPaBOBOrO OObI-
yas.

B mesom ke MOXKHO 3aK/IOUUTB, YTO
IJ1s1 IPABOBOM »KWU3HHU COBPEMEHHOH YKpa-
WHbl [IPaBOBOY ILIIOPANU3M O3HadyaeT He
TOJIbKO TIPU3HAHHWE HCIOJb30BAHUS CHC-
TeMbl HUCTOYHUKOB TpaBa, HO U YTBEDPXK-
JleHUe TIPaBOBOro o6blyasi BO MHOTHUX Ce-
pax, B TOM YHCJIe B TAKOH 3HAYMMOHU MJis
COLMAJ/IbHOTO ObITUS, KaK XO03dHCTBEHHAas
cdepa, TIe PaBoBOH 0ObUAH CTAHOBUTCS
Bce Oosiee 3(p(PeKTUBHBIM CPeICTBOM pery-
JIUPOBAHHUS, KOOPAWUHALMH U NOCTHKEHHS
KOMIIPOMHCCA.

KiaioueBble caoBa: HCTOUHUKH IIpa-
Ba, 00blUal, paBoBOH oObluai, oObuai B
X0351CTBEHHOM IIpaBe, IeJOBOH oOblyai,
JieJoBble OOBIKHOBEHHS, LIEHHOCTb IIpa-
BOBOTr0 00bluasi, MePCIeKTHUBLl TPaBOBOTO
obbIyas.

B cmamve paccmampusaemcs npaso-
80l 0bbL1all KAK UCTMOYHUK COBPEMEHHO-
20 npasa ¢ no3uyuii ocobenrocmeil npa-
808020 06bLUas 8 X035lcmBeHHOL cepe.
Paseparuuenst denrosoti obviuati u deso-
svle 00blKHOBeHUs, 0aHA YEHHOCMHAs
xapakmepucmuka npasogoco obwviuas u
0603HAUeHbL NepcneKmussl UCNOAb308A-
HUus 00bluas 8 X03ALCMBEHHOM npase.

¥ cmammi posessdaemocs npasosui
ssuuail K dxepeso cyuacHoeo npasa 3
noauyiii ocobausocmeil npasosoeo 38u-
yaro 8 eocnodapcokiil cgepi. Pozmesco-
sani Oinrosuli 3suuail i 0irosi 3suuai,
0aHQ YIHHICHA XAPAKMepUCmuKa npaso-
8020 3B8UUAI0 [ OKpecAeHi nepcnexmusu
BUKOPUCMAHKHA 38ULAID 8 20CN00APCHKO-
MYy npasi.

The article deals with the custom as
a source of modern law from the stand-
point of legal custom features in the
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economic law. Business practice and
business custom are differentiated, legal
custom value characteristics are given
and prospects of custom in business law
are identified.
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IO. Kopocmawuseyp,
3n06yBau [HetuTyTy nepxkaeu i npasa iMm. B. M. Kopeuskoro HAH Ykpainu

3AXHUCT IIPAB CIIO2KMBAYIB I'OTEJIbHUX ITOCJIYT

Crarra 42 Koncrturyuil YkpaiHu BcTa-
HOBJIIOE, IO JepKaBa TapaHTye 3axuCT
NpaB CIOXKHUBAYiB, 3[iHCHIOE KOHTPOJIb 34
AKicTIO | 6e3meYHicTIO MPOAYKUil Ta ycix
BuIAiB nocayr i pobit. Lls Hopma OcHoB-
HOro 3akoHy O0e3MocepefiHbO CTOCYETHCS
3aXUCTY NpaB CHOXKUBAYiB FOTeJbHUX 110C-
JyT.
B YkpaiHi 3axucT mnpaB CHOXHBa-
4yiB 6yB IMpeiAMeTOM HAyKOBHUX HOCJIi-

mkerb JI. M. Isanenko, C. A. Kocizosa,
I'. A. Oceruncokoi, O. Il. ITuceMeHHOT,
0. 0. Pa6uenko [1-5]. TIpore nuranus
3aXUCTy TpaB CIOXKWBAUiB TYPUCTHUUYHUX,
rOTeJIbHUX MOCJYT 3a/UILIAI0ThCS 11032 yBa-
rolo LUX Ta iHIWUX gocaigHukis. OpHak, sk
CBIIUMTb CYyHOBa NpaKTHKa, CIOPiB y LiH
cepi Hapasi 3abarato. 3 orasmy Ha e
CTa€e aKTyaJbHUM BUBYEHHSI 3aKOHOIABC-
TBa 3 MUTaHb 3aXUCTy IpaB CII0XKHBAUiB
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