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KaHAMAAT IOPUAMYHHUX HAYK, JAOLEHT, JOKTOPAHT Ka(eApH KPUMiHAJIbHOrO NpaBa
HauionasnbHoro yHiBepcuTeTy «Opecbka 10pUAUMUHA aKaaeMisi»

ACTUS REUS 4K CYKYIIHICTb OB’€EKTHBHHX O3HAK
CKJIALLY 3JI0YUHY B KPUMIHAJIbHOMY IIPABI CIIA

Y npaBosi#i mokTpuni CIHA cknapg
3JI0UMHY BBa)Ka€TbCSl T'OJIOBHOI Ta Heo6-
XiIHOI YMOBOIO HACTaHH$ KPUMiHaJbHOI
BigmoBiganbHOCTI. Ha BigmiHy Bim kKoHTH-
HEHTaJbHOTO IpaBa CTPYKTypa CKJanLy
3JI0UMHY € [IBOXeJIeMeHTHOl0 Ta Nependa-
yae JiMle 3104KMHHe AisHHA (actus reus) Ta
BUHHe cTaBjeHHs (mens rea). Taka cTpyk-
Typa iCTOPUYHO CKJaslacs B aHIJIIHCbKOMY
3arajbHOMY IpaBi, a came cTaja pe3yJb-
TaTOM HallpalloBaHb K CYNIiB-NPAKTHUKIB,
Tak i BUeHMX-TeopeTHKiB. HesasmexHo Big
CTPYKTYpH3aLlil CK/aj 3JI0UHHY € CYKYTTHic-
TIO 00’ €KTUBHUX Ta Cy0’€KTUBHUX 03HAK, i
e CTBEePIKEHHS LIJKOM CIPaBeLJUBO K
I/ KOHTHHEHTAJbHOTO, TaK i AJs aHrJo-
aMepUKaHCbKOTo NpaBa. BTiM noKTpuHaJb-
He TJyMayeHHs CYTHOCTi Ta 0COOJMBOC-
Teld TAaKUX 03HAaK CYTTEBO PO3Pi3HAETHCS.
OTtxe pocaimxeHHs actus reus B aMepu-
KaHCBbKill KPUMiHa/IbHO-IPAaBOBiM AOKTPUHI
CTAHOBUTb YHMMAJIMH iHTepec HJs BiTYM3-
HSIHOI HayKH §IK 3 TEOPETHUHHUX, TaK i CyTO
npakTUUHUX no3uuin. Linmo npoBeneHHs
LbOTO JIOCJIIKEeHHSl CTajsa HeoOXiAHICTb
BHU3HAUEHHS CHelu(iyHUX pHUC KOHLEMNTY
corpus delicti, sixi 06yMoBMIOIOTE HOTO
camobyTHicTb. [lpu mpoMy 06’€KTOM HO-
CJIUKeHHS CJiI BBa)KaTH aMepPHUKaHChb-
Ky KPHUMiHaJIbHO-IPABOBY TeOPil0 CKJIaLy
3JI04MHY, a I[peIMeTOM — CYKYIHICTb
00’€KTUBHUX 03HaK, 1110 BU3HAUAIOTh actus
reus 3JI0YMHHOTO [isTHHS.

3acHOBHHKOM KOHLEMLIl CKJamy 3J10-
YUHY B 3arajibHOMY INpaBi (pakTHYHO CTaB
Enapn Koyk — onun 3 Ha¥BMaaTHilmx
HAYKOBI{B Ta IOPHUCTiB cBoro uacy. HMoro
npuHuun actus non facit reum nisi mens
sit rea B moc/aiBHOMYy mnepeksaii o3Hayae,
10 BYMHEHHSl TEBHOTO aKTy He pOOUTH
ocoby BUHHOIO KpiM BHMAaOKiB, KOJaH II
CTaBJIEHHSl [0 LbOro axkTy OyJ0 TakKox
BHUHHHUM. A.He B THX 4YM iHIIUX npogBax

3arajibHa ifiesl CKJaLy 3JI0UMHY 3HaXOAWJa
CBO€ BinoOpaxKeHHSI B CYyJOBil NpakTHLi
3a0Bro 10 (hOpPMYJIIOBAHHS 3arajbHOro
npuHnuny corpus delicti Koykom.

B amepukaHCbKOMY KpHMiHaJbHOMY
NpaBi CKJaJ 3/J0YHHY € OCHOBHOI MiACTa-
BOI0 KPUMiHAJbHOI BiAMOBigaJbHOCTI, TPO-
Te Ha BiIMiHYy Bifl yKpalHCBKOro npaBa —
He abCoJIIOTHOW0. AXKe 3aKOHONABCTBO,
Teopis Ta MpaKTHKa NPUIYCKAIOTb irHO-
pyBaHHS Cy6’€KTHBHOTO eJiIeMeHTa mens
rea B [IeBHHUX BUNajKax, abo XK 3MiHEHH$
€JIeMeHTOM Mmens rea iHLIOTO 3JIOUMHHOTO
NisTHHSl B TIeBHUX BUMAAKax 00 €KTUBHOTO
cTaBjeHHs y BUHY. KpiM Toro, BueHHs mpo
CKJIaJl 3JI0YMHY B aMePUKAHCbKil MpaBoBil
JNOKTPUHI € HaATO OUCKYCIMHHM Ta BKJIO-
yae y cebe uMMagy KiJbKiCTb Pi3HOMaHiIT-
HUX MiIXOAiB 10 BU3HAUeHHS Ta (QyHKUiO-
HaJbHOIO DO3AiJMIeHHs mens rea Ta actus
reus.

OcHOBHI KOHIEMNM{i CKJIany 3/J0UYHHY B
aMepUKaHCbKOMY IpaBi MOXKYTb OyTH MOLi-
JeHi Ha ABi rpynu. [lepuia rpyna Bigo6pa-
KY€ TPANULiHHHUK aHTJIO-aMepPHKAHCHKHU
Migxig [0 CTPYKTYpH Ta eJIeMeHTHOro
Habopy CKJaLy 3J0YUHY, TOOTO € pe3yJib-
TaTOM KOHCEPBATUBHOTO PO3BUTKY HayKo-
BOro 3HaHHS. TakWUH MiaXing BBAXKAEThCHA 3a-
rajbHO MPUHUHATHM, a WOT0 NMpoOJeMHICTh
3nebisbllle TOJSAra€ B HEOJHO3HAUHOCTI
BM3HAUeHHs CyTHOCTi akTy (moBeminku)
K LEHTpaJbHOro eJjeMeHTa actus reus,
3MIiCTy cy6’€KTUBHOTO CTaBJIEHHS 10 CBOE]
MIOBeIiHKK B Mexkax actus reus abo XK Bin-
HeCceHHs1 L€l 03HAKK CyTO A0 Mmens rea.
[Ipo6eMHIiCTh TPagMLiHHOTO MiAXOLY 3Y-
MOBJIIOETbCSI HENOCTaTHbOIO BH3HaueHic-
TIO {HIIMX O3HaK, fKi MalTb BXOAWTH N0
CTPYKTYPH CKJIaLy 3J0YHMHY. 30Kpema, 0
Hel BiIHOCHUTBCS TPHUUMHHUU 3B’SI30K Ta
00CTaBUHH, SIKi iCHyBa/J M HA MOMEHT BUH-
HeHHS 3JI0YMHY Ta Oy/M 3 HUM IOB’si3aHi.
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Takoil 3arajbHOI TO3HMIIT AOAEPKYETHCS
nepeBaXkKHa KiJbKICTb NOCJIAHUKIB pi3HUX
yaciB, 3okpema, JDxk. Octin, M. Myp,
. Xycax, Jx. @neryep, X. Moppic,
M. Top, A. Enkep, Y. Baekcron, ['n. Vi-
JbAMCTA iH.

[HIma — HoBaTOpCchbKa Tedisi B HOCJIi-
JUKEeHHI CKJIay 3JI0YMHY B aMepHUKaHCBHKiH
HayKoBil JiTepaTypi 3aebinblie MoB’s13aHa
3 im’am [Tosna PobGiHcoHa, SIKUE BUCTYITHUB
NPOTH iCHYIOYOI 1BOEJIEMEHTHOI CTPYKTYPH
Ha KOPHMCTb 3arajibHOI CYKYITHOCTi O3HaK.
Horo pobota «Hu Mae KpuMiHa/ibHE MTPaBO
no3bytucss KoHCTpykuii Actus Reus —
Mens Rea»[1, 189] mana uumanuii peso-
HaHC B Hayli, NpoTe LIMPOKOI MiATPUMKHU
He 37100yJa.

Y uisoMy »xe KOHIEMIisl CKJamy 3JI0-
YUHY B aMepHUKaHCbKOMY IIpaBi MOxKe
OyTH XapakTepusoBaHa $K cTaJja, Ipo-
Te He JaockoHasa. HoaTopchbki crpo6u
He OyJM JOCTATHBO PIlIYYUMHU [IJs1 TOTO,
o6 BUHTH 3a MeXi iCHYIYHUX YsiBJIeHb
Ta I0JATH 10 03HaK CKJaNy 3JIOYUHY TakKi,
fIKi CrpaBii He BpaxoBaHi B TPaAMLIHHIN
KoHCTPyKIUii corpusdelicti. Tpanuuiiina
N1 BiTYU3HSIHOTO KPHUMiHAJbHOTO TpaBa
YoTHpHUeJeMeHTHA KOHCTPYKUis € O6ifbll
NOCKOHAaJ/I0I0 caMe 3 OIJISIAY Ha CTPYKTY-
pu3alilo 03HAaK Ta iXHIO MOBHOTY. Taka
KOHCTPYKIisl 1o36aBjeHa npobJeMu TO-
BOEHHsI 03HaK (HampWK/ax, O3HAKH BHH-
HOCTi NifiHHA) MiX actus reus Ta mens
rea, a TaKoX BpaxoBye iHII (aKTopH,
pesieBaHTHI [0 KOHKPETHOI MOBEMiHKH i
MalTb 3HauYeHHS [/ BUPilleHHS NUTaH-
HS TIPO TIPUTSITHEHHS [0 KPUMiHAJbHOL
BignmosiganbHOCTi. TaKUM YHMHOM, B SKOCTI
TPETbOTO MiAXOLYy A0 PO3YMiHHS CKJanLy
3J0YMHY B aMepPUKaHCbKOMY KpHUMiHaJ/b-
HOMY TpaBi MOXKHA BBaXKaTH MepPeHECEHHS
JIOJATKOBUX €JIeMEeHTIB Ha NMPOeKLil Tpa-
MULIHHOI KOHCTPYKUIl actus reus — mens
rea.

[ToBepHeMocsT 0 AeTabHOrO aHamlidy
TpamuuiiHoro miaxopy. bisbiicte Hay-
KOBL{B BBaxae, 110 actus reus 3/JOYMHHOI
NOBe{HKH »KOJHUM UHHOM He Moxe OyTH
BCTAHOBJIEHHWH 6e3 OJHOYACHOTO 3BEpPHEH-
Hf [0 men srea, ToO6To 6e3 IOCJiIKeH-
HSl cy6’eKTHBHOTO BiIHOLUEHHS 0COOH 110
BuUMHIOBaHUX Aid. ITpu mpomy actus reus
TaKoXX Mae nependayaTd BUMHEHHSI came

BUHHOTO [ifIHHS, iHaKImle 3aKOHHAa II0-
BelliHKa Moke OyTH po3LiHeHa SIK KpHUMi-
HaJbHO-IpoTUNpaBHa. [lpo ue mwucan e
['n. Yinesamc, ane # 6ijbll cyyacHi aBTopH
TAKOX MiATPUMYIOTh HOr0 MO3HIL0. Amlxe
po3nasieHHs 0araTTs lLie He CBiIYUTb MPO
HaMaraHHs oco0W BYMHHMTH Tiamas, a Io-
LIMPEeHHS BOTHIO Bin OaraTtsd Ha OymiBJIi
TAaKOX Ja/leKO He 3aBXKIU MiATBEPIXKYE
YMUCHICTh TiAmany, Tak $ik Moxe OyTH
HacJiIKoM HenbaJsoro CTaBJeHHS IO CBOIX
ni. Ha nymMKy aBTOpiB, KOHCTPYKLis actus
reus sHe MOXe iCHyBaTH Ha MpakTUlli 6e3
mens rea, 110 BUIJISAAE LIJKOM JOTIYHUM.
Ane aMepuKaHCBKOMY TpaBy MpUTaMaH-
Hi {HCTUTYTH 00’ €KTUBHOIO CTaBJIEHHS Y
BHUHY, HampukKJ/al abCco/oTHA KpUMiHaJ/b-
Ha BiANOBimaJbHICTb Ta iH., 34 ige€l0 SKHX
ocoba BiOBinae BXKe 3a BUMHEHe MiTHHSA
6e3 ypaxyBaHHSI 1 Ccy0 €KTHBHOTO CTaB-
JIEeHHSI. ¥ TakuX BHUIMAAKaX «CIpolleHa
CTPYKTypa» actus reus He 3aBXKOM 3LaTHA
3abe3neyuT BiIOKpeMJIEHHSI 3JO0YMHHOI
[MOBEMiHKHU BilI LIJKOM 3aKOHHUX HiA. Taka
NOo3ullid TaK 4Yd iHaklle Oy/ja MiATpUMaHa
[1. Po6inconom [1, 204], k. OctiHom
[2, 523], A. Jlinuem [3, 116] Ta iHwMMH
TEOPETHUKAMH.

Pazom 3 TUM LeHTpajJbHUM eJjeMeH-
TOM actus reus 3aJUIIAETbCS 3JOUYMH-
Ha TOBeJiHKa, TOOTO BUMHEHHS I€BHOTO
akty. e T'n. YinpaMc mucas, mo «enu-
HUM, UMM 0e3a/bTePHATUBHO BBAXKAETHCS
actus reus B KpUMiHaJIbHOMY IIpaBi, € akKT,
IO BiANOBifae 3/J0UMHHOMY YMHCJIy 00-
BUHYBa4yeHOTO, ab0, K HaWMeHIle — Ha
HOT0 IyMKy Mae micue 6yTu. ¥ Oyab-siko-
My pasi 3aKOH He Kapae Jidlle 3a mens
rea» [4, 22]. Ane, 6K UiJTKOM pe30HHO 3a-
yBaxye JI>)k. MaHmkapuko B CBOId KOH-
nentyasnbHilt npaui «The independence of
actus reus», BIiAIOBiZaJIbHICTb He MOXKe
aKkIeHTyBaTUCSl caMe Ha Cy6 €KTUBHHX
ySIBJIEHHSX 0cobu mpo GaKaHUHU pe3yJib-
TaT. ABTOp HaBOAWTH MPHUKJIAL PO CIPOGY
3alIKOJUTH KHUTTIO iHIIOI 0COOH IIISXOM
marii Byny [5; 7]. Tlpu BuunenHi Takux
il 6e3nepevyHO BUSBJASETHCH 3JOYHH-
HUU HaMip ocoOu, Ta 6akaHHS HACTaHHS
neBHux HacJaigkis. To6To mens rea amae
micue 6YyTH. AJle BUHUMKAIOTD 3alIMTaHHSA 3
HasiBHiCTIO actus reus. MoXJ/HUBiCTb CrpU-
YUHEHHSl peasibHOI LIKOAU 3a AOTOMOTrOI0
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Maril He CNpPUHAMAETbCS CEPHO3HO Hi Teo-
peTHKaMH, Hi mpakTukamu. Hespaxawouu
Ha Oe3MepeuHicTh Mmens rea, 3 MO3ULIH
3I0POBOro ryy3ny ocoby HeMOXKHa MpH-
TATCYBaTH [0 BIiAMNOBiAAaJbHOCTI JHIlIe 32
HaMip BYMHUTH 3JIOYUH Ta 3a BYMHEHHS
NeBHUX aKTUBHUX [iH, CIPSIMOBaHMX Ha
peasisauio uporo Hamipy (BHMpaBJeHHS
MariuHux o6psiuiB Ta in). Takoi e ca-
Mol AyMKH poTpumyetbcsl i JIk. [eTuep
6, 166].

[To ke cToCyeTbCs PO3YMiHHS aKTy —
To6TO cyTHOCTI Ta 3MmicTy actus reus, TO
B aMepHKAaHCBbKill Hayli HiKoJIM He icHY-
BaJI0 €IWHOI MO3ULiI 3 LBOTO TPHBOLY.
KoHcepBaTHBHO Ha/lalUTOBaHi AOCJIAHUKH
3a3BUYall OTOTOXKHIOBAJNU aKT 3 MYCKY.Jb-
HUM CKOPOYEeHHSM, TOYHille — 3i KOHT-
POJILOBAHUM JIIOJCBKOIO CBiOMICTIO CKO-
pOUeHHSIM M’'s13iB 260 XK BOJBOBUM PYXOM
tima. Taku#l migxin 4iTKO MPOCTEXKYETH-
csg B poboti ¥. Xosnmca, SKHH AeTaNbHO
aHaJsli3ye TOro4acHi BapiaHTH BU3HAUeHHS
akry |7, 54]. 3aranom ysiBAeHHS Mpo aKT
MOBEMIHKH K Mpo (isUUHUU pyX icTOpHU-
HO € CHAAUIMHOK aHTJiHCBKOI IOPUIUUHOL
aymkn XVII-XIX ct. Takuél nigxin Ha-
Jani Oy#neMO HasMBAaTH KOHCEPBATHBHHUM,
a TaKoX — MeXaHiYHHM.

Hasepnene suie susHayeHus O. XoJm-
ca MICTUTb B co0Oi BOJIbOBUH €JE€MEHT,
aj>ke BOHO € KOHTPOJIbOBAaHUM, a TOMY i
cBigoMuM. Buxoasuu i3 npuHuuny co6o-
I¥ BOJIi MOXXHa OOIPYHTOBAHO MPUNYCTH-
TH, WO cBigomi Ail € 6aKaHWMH, a pe-
3y/AbTATH Bifl HUX — O4iKyBaHHUMHU. Pazom
3 THM Yy HayKOBHUX NpalsiX, pejleBaHTHHUX
JIaHii mpobJjeMaThlli, aBTOPHU OOTPYHTO-
ByBa/JU JOCUTb pi3HOMaHiTHY TepMiHO-
JoTil0, sIKa MaJja Ou LIJKOBUTO OXOIUTH
MeBHe IMICUXiYHe CTaBJeHHS O0co0u [0
BYMHIOBAHOTO HeE 3J04YUMHHOro akTy. B
Jgitepatypi TOHATTS «BaXKaHiCTb» BYH-
HeHHS aKTy §K I1PaBUJ/IO OTOTOXKHIOETbCS
3 BOJbOBUM XapaKTepoM TMOBeldiHKH. Da-
JKaHUHM aKT BBaXKA€TbCS BHKOHAHHSIM UM
peanizauiero Bosi ocobu [8, 30]. Hexkon-
TPOJIbOBAHI MCHUXIKOW 0COOM .il He Mo-
XKyTb OyTH KpHUMiHa/JbHO KapaHUM aKTOM,
i me#t axkT HeMOXXHa He MpPHU3HABATH.
3uoB-Taku O. XoJaMc MHUCaB, L0 «CIIa3M
He € akToM» |7, 54], [, Yinbsmc 6auus
KPHUMiHaJbHO-IPABOBUH 3MiCT akKTy JHIle

Kpi3b mpu3aMy 6axkaHocTi AJsi ocobH, siKa
Horo BuMHse!'.

Pazom 3 TuUM HeoOXiZHO BHCBIT/IH-
TH | NPOTUJ/IEXKHY MO3HUL{I0, 30KpeMa fKY
nintpumye JLx. Manmxkaguko. Ha foro
IYMKY, O3Haka 6akaHOoCTi akTy OyJja ak-
TyasbHOIO JIMIIEe 32 BiACYTHOCTiI mens rea
K JeTepMiHaTOpa Cy6’€KTHBHOIO BifHO-
IeHHS [0 BYMHIOBAHUX [iH, TOOTO 3a3Ha-
YyeHa O3HaKa K6 Oysa BuaaseHa 3i 3Mmic-
Ty actus reus Ha KopucTb mens rea. Kpim
TOro, OTOTOXKHEeHHS 6aXKaHOCTi Ta BOJbO-
BOI0 XapakTepy [OBeNiHKU MOCHJIIOE Tep-
MiHOJIOTiYHy TuTyTaHuHy B Teopii [5, 11].
Ha nepmuii morsisy y ubOoMy cJif moro-
JUTHCS 3 mosuuieto aBTopa. HificHo, KpiMm
MOABOEHHS CYy0 €KTHBHOTO eJleMeHTa B
CTPYKTYPi CKJIaLy 3JI04MHY, 0aKaHiCTb Ta
BOJIbOBUHM XapakTep MOBeNiHKM MNpaKTHY-
HO O3HaualTb OfHe U Te X came. fKio
actus reus sBkJYaTUME y cebe «BOJbO-
BYy» 03HaKy, TO BUMHEHHSl TaKUX Hil BxKe
OyLe aBTOMaTH4YHO OOYMOBJ/IIOBATH mens
rea, OTXKe B OCTaHHbOMY NOTpeOu He Oyne
[8, 30]. Ane B upomy i mosiAirae mpo6.e-
Ma: SIKMA 3MIiCT MaloTb HECTH TepMiHU
«DaxKaHiCTb MOBELIHKHU» Ta «BOJILOBUU Xa-
pakTep MOBeAiHKH»? Mu 6auumo, 0 0TO-
TOXKHEHHSI LIUX CJiB € Tpy60I0 MOMMJIKOIO
JIOCJIIHHUKIB, TaK K 0aKaHiCTb BUMHEHHS
MEeBHUX TiH Mae 3aBXAU OYTH TOB’sI3aHOIO
i3 UITKMUMHU ySIBJEHHSMHU IIPO pe3yJ/bTaT Ta-
KUX IiHd, ToO6TO ocoba 3HA€ UM Ma€ 3HATH
PO HACHAIIKH CBO€I MOBEAIHKHU. ¥ CBOIO
yepry, BOJIbOBUH XapakTep MAid CBiIUUTHb
JIMllIe TIPO CBiZloMe BYMHEHHS 0CO00I0 MeB-
HUX pyXiB, IHIIUMH CJOBaMH, ocoba 3iH-

' Jlo peui, B aHIJIOMOBHIH JliTepaTypi BAKOPHCTO-

ByeTbcs TepMiH voluntariness, SIKHH Ha yKpaiHCb-
Ky MOBY MOKHa IepeKnacTH K 6aKaHiCTb 4M BO-
JUMICTh, BiJl JIiECJOBa «BOJHUTH», K€ HaBiTb Mae
MeBHY JIHTBICTHYHY MOAIOHICTh OO AaHTJIIHCBKOTO
anasiora. Pasom 3 tum I'. €cakoB y cBoili mpaui
«AHIJI0-aMepHUKaHCKOE YTOJIOBHOE TPABO: IBOJIO-
LMl U COBPEMEHHOe COCTOSIHHe O0LIeH YyacTh» BU-
KOPUCTOBYE B POCIHCBKill MOBi €JI0Ba «BOJUTb»,
«BOJIUMOE [esiHhe» Ta iH. Ajie ) B pOCiHCBbKil
MOBi He Mae TakHMX CJiB B3araji, TOMy JiHIBic-
THYHA HOBALifl aBTOpPA BUKJWKAE ME€BHi CYMHIBH.
o xe cToCyeTbCs ONTHMAJBHOIO MEPEKaany Ha
yKpalHCbKy MOBY, TO, Ha Hall MOrJsj, 6iabll mpa-
BUJIbHO 3aCTOCOBYBATH CJIOBO «DaXKaHiCTh», HiK
«BOJIMMICTb» 3 OIJISIy HAa pi3HE CMHCJ/OBE HaBaH-
TaXKeHHSI.
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CHIOE Ui pyxu cama — 0e3 NpUMYCYy Ta
He pediekTopHo. CaMe B 1IbOMY, Ha Hall
NOTJIAA, 1 TIOJigrae MNPUHLMIIOBA BiIMiH-
HiCTb OaHol TepMmiHoJoOrii. TakuM 4HHOM,
nosuuis Jxx. Manaxapuko cTOCOBHO Tep-
MiHOJIOTIYHOI TJIyTAHWHU BUTJISIIAE TOCUTH
cJ1abKoI0, TaK SIK aBTOP BUXOJUTb caMe i3
TOTOXKHOCTI TepPMiHiB, Yy TOH 4ac sK TaKUH
(hakT 30BCiM He MOXKHa OyJ0 BU3HABaTH
aKcioMo10, 1110 B HACJiAKY IPHU3BeJO 10 He-
NpaBUJbHUX BUCHOBKIB.

Ha xasb, npyre sayBakKeHHSI aBToOpa
NpPOTU HafdileHHd actus reus O3HaKaMH
BOJILOBOI [il BHUI/Ifmae e Oiabll HaiB-
HUM. Ha Hioro nyMKy BOJIbOBHH XapakTep
MOBEAiHKH YyCYBa€ i3 BHU3HAUeHHS aKTy
nii, siki € HamiBpe(JEKTOPHUMH, TAaKUMH
K KallJIsiHHS, 3iBaHHS Ta iHmi. Taki Aail
BUMHSIOTbCS 0€3 HaJeXHOTO PO3yMiHHS,
CKoOpillle HamiBCBiOMO, ajie MOXKYTb OYTH
KOHTposboBaHi [5, 29]. Buxogsiuu 3 uporo,
aBTOpP CTBEPAXKY€E, LIO TiMOTETHYHO Taki
Il BiAMOBiZATUMYTh BHW3HAueHHIO actus
reus, Xo4a BiH TOTOIXKY€ETbCH 3 BiACYT-
HiCTIO OyAb-IKOI TIPAaKTUYHO LiHHOCTI Bif
TaKUX BHCHOBKiB. Ha Ham mnorssm, HaBe-
JIleHi TBepIKEHHS B3araji He MawTb Hido-
ro CIiJILHOrO 3i 3JIOUMHHOIO IOBEJiHKOIO,
a TOMY TaKWH aprymMeHT B3araji He Bap-
THH JKOOHOI yBard B HAYKOBiH AHCKYCIl.
[ TpeTe 3ayBakeHHSI MPOTU <«BOJBOBOTO»
BU3HAUeHHS MisiHHS aBTOp BOauae y mpo-
6JieMi BigmoBimasbHOCTI 3a 6e3MislIbHICTD.
Ha naw norasia, 6e3misiibHICTD y BUMam-
KaX, KoJI1 oco0a po3yMie CBill MOpa/sbHUH
Ta IOPUAMYHUH OOOB’SI30K MiITH Ta Mae
IJIsT IbOTO yCi MOXKJIMBOCTi, TMOB’s3aHa 3
NOCUTb CKJQMHUMH MCHX{UHUMH Ipolieca-
MH, dKi HacnpaBldi He MOXYTb PO3IJsia-
THCS B MexXax actus reus.

Ak Bxe OyJ0 3a3HaueHO BHILE, Me-
XaH{YHUH MigXix oo po3ymiHHS actus reus
LiJTKOBUTO CIIPSIMOBAHHUW Ha 3iCTaBJEHHS
pyxiB ocobu 3 ii 6a)KaHHSIM BUMHATH TaKi
pyxu. To6To mpe3tomMye BUKJIIOUYEHHS YCiX
CUTyalid Ta CTaHiB, B §KUX pyXH Tila
Oynu pedeKTOPHUMH Y BiIOyJaucs i
BIJIUBOM CTOPOHHIX ni#i. WpeTbcs suiie
PO KOHTPOJb CBIiIOMOCTI Hax pyXaMu
Tija, i caMe TaKWH NICUXIYHUH eJleMeHT, Ha
Hall TOTJsAA, 1 € HeBig eMHHM ejJeMeHTOM
actus reus. ¥ Bumajgkax ke 0e3mistibHOCTI
[ICUXiUYHA [iFJbHICTbL € 3aBXKIU OIJIbII

CKJaJHOW0, TOOTO 0ocoba Ma€ OLHUTH KOH-
KpeTHy cHTyalito, il iMOBipHi HacJimkH,
NPUHAHATH 1Jis1 ceOe pillleHHS YTpUMaTH-
csl Big akTuBHUX Aid. TakuMm 4duHOM Oe3-
JiSJIbHICTh peasli3yeTbC 4epe3 IACHBHY
MOBeNiHKY 0co6M (HampUKIaz, 3a/HLIeH-
H Ha Micui Ta HeHAjaHHS LOTOMOTH),
IIPU LIbOMY BOJIbOBUH XapakTep MOBeLiHKH
Oyle BU3HAYATHUCS KOHTPOJEM CBiIOMOCTI
HajJ pyXaMu Tija, a TO4YHille — YTpH-
MaHHfIM BiJ pyXiB, aje pilleHHd PO yT-
pPUMaHHS Bil aKTHBHHUX i OJHO3HAUHO
BXONMUTHME B Mexi mens rea |9, 202].
3arajom 6e3fisNbHICTb BipPi3HAETbCS Bif
N} Juiie 3MiCTOM KOHKPETHHX BOJIbOBHX
aKTiB. ¥ BuIagkax 6e3lisiibHOCTI ocoba
BUMHSIE LIJIKOM BHU3HAueHi BOJILOBI Ail: Ti-
Kae 3 MiCLsl MPUroAu, NMPUKUAAETHCS, IO
He roMivae, yu OalinyxKe crocTepirae 3a
nepe6iromM Moiu.

Buie O6ysnu BUCBiTJIEHI AyMKH 111010
BH3HAUeHHS  LEHTPAJbHOTO  ejeMeHTa
actus reus Kpi3p NpPU3My BOJILOBOTO Xa-
pakTepy moBefiHKU. IIpoTe B amepu-
KaHCbKill KpHUMiHa/lbHO-NIPaBOBil HayLi €
¥ iHWi KoHuenuil B wid cgepi. 3okpema,
TaK 3BaHMH KOHTPOJbOBaHUH miaxin. Moro
TBOpuUeM BBaxaeTbcsi X. Xapt [10, 100].
OcHoBHa ifest KoHUeNL{l MoKe 6YTH 3HaH-
JIeHa y BiAMIHHOCTI MiXK KOHCTPYKLisIMH
«HEMOXKJIMBICTb 3pOOUTH iHaKILE» Ta «Bil-
CyTHIiCTb BHOOpPY Yy MeBHUX 0OCTaBUHAX»
[11, 1529]. Ha nymKy npu6iuHKKiB Takoro
nigxony, KpuUMiHa/bHEe MPaBO TPAXULIAHO
BiIHOCUTbCSI 1O TaKHUX BHUMIB HeOaxKaHO!
noBeliHKU no-pizHomy. [ii, SKMM He BHC-
Tayae came (Pi3UUHOr0 KOHTPOJIIO, B3arali
BUJIYYAIOTBCH i3 BU3HAYEHHS KPUMiHAJBHO-
NPOTHUIIPABHOrO akTy. AKTOM MOXe BHU3Ha-
BaTUCSl Maiike OyIb-IKHUH (Pi3UUHUH PYX,
HaJ 9KUM 0co0a Mae KOHTpPoJb. ToMmy cJin
BBaXKaTH, 110 ocoda BUUHSE il JIUILIEe TO],
KOJIK BOHA 1X KOHTPOJII0E. AJte siKio ocoba
MOKe KOHTPOJIIOBATH Jil, aje MOXKJHBICTb
BUOOPY MOBENIHKM B TaKHUX OOCTaBUHAX
CYTTEBO OOMexKeHa, TO Oyle BBaXKaTHUCH,
mo ocoba Taku BUYMHMUJA MPOTHUIPABHUH
aKT, ajle 33 MEBHUX YMOB TaKi il MOXYTb
BH3HaBaTHCs BUNpaBmaHnuMmu. OTxe, ped-
JIEKTOPDHI pyXU He MOXYTb BHU3HABaTHUCS
akTamu B3araji. Tak xe K i BUnagku ¢i-
3UUHOTO TIPUMYCY, KOJH PyX YAaCTHUH Tisa
00yMOBJIIOETbCS Mi€l0 CTOPOHHLOI Hemepe-
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6opHoi cunu (iHIWLMX 0ci6, MexaHi3MiB Ta
in). ¥ cBow depry, mii, BYMHeHi y cTaHi
HeOOXiHOCTI 4M Mif MPHUMYyCOM, LIJKOM
MOXKHa BBa)KaTH aKTaMH, He3BaXalouu,
10 3AaTHiCTh 0coOW BUOMpPATH MixX 3a-
KOHHOIO Ta HEe3aKOHHOIO TOBEMiHKOI OyJsa
cyTTeBO obMexena [5, 32].

Takum unHOM, HaBeJeHi BHIIE MMigX0-
I — a caMe BOJIbOBUH Ta KOHTPOJbOBA-
HUHA — pO3pi3HATbCS (opMaMHU 3B I3KY
cBioMOCTi 0coOU Ta Il MOBemiHKU. HAKIIO
MU 3BEPHEMOCS 10 BOJbOBOTO MiAXOMY, TO
BiH MOB’SI3Y€ThCS 3 KEPYBAHHSM CBiIOMHX
Ta MiACBIIOMUX PYXiB 3aBASKHU (PYHKLIAM
rOJIOBHOTO MO3KY. fKIIO AOCHiAMTH iero
KOHTPOJIbOBAHOTO MiAXOLy, TO B HbOMY
aKLeHT MepeHeceHUH Ha MOXKJHWBICTb BHU-
6opy MixX BUMHEHHSIM pi3HUX pyXiB, a B
pesysabTaTi — ¥ iHmWMX Aid. Ajie Hacmpas-
Ii apryMeHTalisl BiAMiHHOCTEH y CyTi Bo-
JIbOBOTO Ta KOHTPOJIbOBAHOIO MiAXOHiB €
Haj3BHYaKnHO caabkor. Ha nam nmorasn,
30AaTHICTb 0COOM pPO3YMITH XapakTep
CBOIX Mil Ta HaJ/eXXHO KepyBaTH HHUMHU
BXKE€ 3YMOBJIOE I MOXJUBICTb 00UpaTH
BapiaHTU CBOEI TOBeNiHKU. ¥ pe3yJbTaTi
MO’KHa IiUTH BUCHOBKY, L0 KOXKE€H BOJb-
OBUH aKT € KOHTPOJbOBAHUM, a KOXHUU
KOHTPOJIbOBAHUH aKT — BOJIbOBUM. Ta-
KUM YHMHOM, CIIOp MPO NPUPOAY akKTy Mo-
36aBJieHUH pallioHaNbHOCTI, TaK K BHUILE-
HaBeJleHi TMOHSATTS HaA3BUYAHHO CKJIAAHO
PO3pI3HUTH.

Kpim Toro, BUHHKae § iHIlle 3amMTaH-
HSl CTOCOBHO «KOHTPOJIbOBAHOT'O» MiAXOLY.
Ao MoxXaUBiCTb BUOGOPY A/1s1 ocobu 06-
MexeHa cy0’€KTHBHUMU (haKTOpaMH, Harl-
pUKJIa HeJOCTaTHBOIO MOiH(OPMOBAHICTIO,
B pe3ysbTati yoro 6yne ob6paHUU MOTEH-
UiiHO Hebe3NeuHWH BapiaHT MOBENiHKH?
TakuM 4YMHOM KOHLEIMLiS KOHTPOJIO OMU-
HUTbCS Tepel CYTTEBHUM YTPYAHEHHSM:
K0 ocoba He MaJja BUOOPY, TO BOHA He
KOHTpOJIIOBasa cBoi Ail? 3BicHO, Hi, ane
B 3a3HaUEHOMY KOHTEKCTi MOXHa HiHTH
caMe TaKMX BHCHOBKIB. JlaJi, IKIIO ocoba
3aBXKAU 0oOUpaTHMe MOBEAiHKY i3 JAeKi/b-
KOX BapiaHTiB, TO 3a w10 ii Mae OYTH MoKa-
paHo: 3a HeHaJexXHUW BUOIp, 4M 3a camy
MPOTUINPABHY TOBEMIHKY? 3 LbOTO CJIIYE,
10 KOHIEMLisi KOHTPOJIIO TaKOX CTpax-
Ja€ CYTTEBUMH HELOJIKAMU TEOPEeTUYHOTO
XapakTepy, i B LIbOMy HIi4Oro He BHIpae

B TMOPIBHSIHHI 3 OiJblI TPaAULiAHUM <«BO-
JIbOBUM» MiAXOIOM.

TakuM 4WHOM, yBara aMepUKaHCHKHX
JOCNifHUKIB Teopii actus reus mnpukyTa
3nebisbllie 10 MPUPOAM CAMOTO aKTy, a Ta-
KOX Horo 3micTy. EneMeHTapHi BU3HayeH-
HS akTiB MOTJIM OYTH 3HAUAEHi B CTapUX
po6oTax aHTJIIHCbKUX aBTOPIB Ta 3BOJHUJIHU-
Csl K CYKYIIHOCTI Ta NOCJILOBHOCTI pyXiB
Tisla oco6u. fKk Bxe 6ys0 3a3HAUEHO paHi-
e, TaKUHU MiAXxin B uijoMy OYB OKpecJe-
HUHA HaMU 9K MeXaHiyHWUU. DBinbin ckiansi
KOHCTPYKIIii, Ki BpPaXOBYIOTb BOJIIO 0COOH
Ha BUMHEHHS TiJIeCHUX PYXiB, CJiI BigHec-
THU [0 {HUIOrO y3arajbHeHHS — <«IIOBe[iH-
KOBOTo» minxoxy. ABTopu Tak i He Mo-
JKYTb BU3HAYUTUCS, HAPELITI, 3 HASIBHICTIO
Cy0’ €KTHBHOTO IICHXOJIOTIYHOTO esieMeHTa
B Hisgx. Ha Ham morysm, Takui eJeMeHT,
6e3nepeyHo, € MPUCYTHIM, L0 LiJIKOM Mif-
TBEPIXKYETbCS K BOJBOBHUM, TakK i KOHT-
POJIbOBAHUM XapaKTepoM BUMHEHHS [iH,
HaBiThb B TUX BHUMAAKaX, KOJU peJieBaHT-
Ha mens rea He Moxke OyTH BCTaHOBJIEHA.
A cniBicHyBaHHSI Cy0’'€KTHBHHUX eJIeMeH-
TiB B CcKJaAi actus reus Ta mens rea He
CJIil BBa)KaTH CYTTEBILLIOI TEOPETUYHOIO
npo6Jemoro.

Ha naw norssn, ABoejeMeHTHIH CTPYK-
TYpi CKJIALy 3JI0UHHY B aHIVIO-aMePHUKAHCh-
KOMY MpaBi Han3BUUalHO Opakye NEeBHHUX
03Hak, 0e3 IKHX OCHOBHA MifcTaBa KPUMi-
HaJbHOI BiAMOBiAJBHOCTI 3a/UIIAETHCS
He3aBeplueHow. [lpoBoxsiun HeckJaaHe
MOPiBHSIHHSA 3 YOTHPHUENEMEHTHOI CTPYK-
TYypOI0 CKJaly 3J04YUHY, MOXKHa HAiHTH
MEeBHUX BMCHOBKiB. Tak BHOKpeMJeHHS
00’eKTa 3JI0YMHY € [OLJIBHUM JHIIe MJI5
KOAM(IKOBAHUX 3a MaHAEKTHOI CXEMOI0
CUCTeM KpHMiHaJbHOTO 3aKOHOJABCTBA.
Amxe 06’eKT (PaKTHUHO € TEXHIUHUM eJie-
MEHTOM CKJaly 3JI0UHHY, X0oua B 6araTbox
BUINAJKax HOro 3HaueHHs [/ MPaBUJbHOI
KBaJiikalil AisiHb HeMOXKHa HeIOOIliHIO-
BaTH. AMepHKaHCbKe KpHUMiHaJbHE 3aKO-
HOAABCTBO BiApi3HAETbCS XAOTUYHICTIO,
aje pasoM 3 THUM B HbOMY HEMae€ CyTTeE-
BOI npobJieMd KOHKYpeHLil 3arajbHUX Ta
crienjajJbHUX HOPM, IO MOSICHIOETHCH BiA-
HEeCeHHSIM CIPSIMOBAHOCTi IOCATaHHA [0
cthepu actus reus, a TakoxX MiHiMi3alieto
TMOBTOPHO! KpUMiHaJi3allii aHalor{yHol mo-
BEJliHK{ B {HIIMX CKJIagax 3J0YHHIB.
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[lo crocyeTbecs mpeaMeTa 3J0UHHY, TO
3HA4YeHHS L€l 03HAKU B aMepUKaHCbKOMY
npaBi TakoXK He CJiJ BBaXKaTH CYTTEBUM.
KpumiHa/bHe 3aKOHOAABCTBO IUTATiB Y
3HAaUHO MEHLIOMY CTyMeHi audepeHLitoe
BiMOBiga bHICTh OCI6 y 3a/exHOCTi, Ha-
MPUKJIAL, Bifl pPO3Mipy MaTepiajbHOI LIKOAH,
CIPUUMHEHO! BUYMHEHHSM 3jo4uHy. CyT-
TEBe 3HAUeHHS BIABOAMTBbCS CIOCOOY Ta
00CTaBUHAM BUMHEHHS 3JIOUMHY, a TaKOX
iHIMM 00’€KTUBHUM ejieMeHTaM. B wiso-
My TIOHSITTSI Ta CTPYKTypa 00 €KTHBHOI
CTOPOHH CKJIally 3JI0YMHY MaKCHUMaJbHO
BigmoBinae koHuemnuii actus reus. Ilpore
OCTaHHSl aklleHTye yBary came Ha JisiH-
Hi, 3a/JMlIatoud fAecb B 6OLi NPUUUHHUH
3B’5130K Ta 00’€KTHUBHI 03HAKH KPUMiHaJb-
HO-TIPOTUIPABHOTO aKTY, SKi iICHYIOTh caMmi
no cobi, (pakTUUHO TMo3a CTPykTypotw. Ta-
KHM UYHMHOM, actus reus TeOpeTUYHO He
BpPaxoBye HaA3BHUaWHO BaXJ/MBi O3HAKH,
X0ua Ha NpakTULi IM NPUAINSETbCS Heob-
XifHa yBara.

KurouoBi cioBa: Teopisi ck/aamy 3Jo-
YUHY B aMepPHUKaHCBbKOMY TIIpaBi; actus
reus; mens rea; KOHTPOJIbOBAHUH Ta BOJIbO-
BHUH TiIXOMH 10 aKTy 3JOYMHHOI MOBEIiH-
KH{; IONATKOBi 03HAKH CKJALy 3JO0UHHY.

¥ cmammi agmop poseasdae ocobau-
gocmi 06’€KMuUBHUX O3HAK CKAQOY 3A0-
YUHY 8 Meopii amMepuKaHcbKkoeo npasa.
3Hauna ysaea amepukaHcoKux 00CAI0-
HUKI8 npukyma 00 NUMAHHS APpupoou
0ii K akmy 3A04UHHOI NOBEJIHKU, U0
GpaKkmuuHo [ CMae YeHMPALbHUM eACMEH-
mom baeamopiuHoi HayKosoi OucKycii.
Bmim doxmpuwna cxaady 3saouuny 0oci
3QAUWAEMbCA HeJOCKOHAA00, OCKIAbKU
AMEPUKAHCOKI meopemuKku 3aiuularome
6e3 gidnosidell wumanry KirvKicmo 8aic-
AUBUX NUMAHD.

B cmamoee asmop paccmampusaem
ocobeHHocmU O00DEKMUBHOIX — NPUSHA-
KO8 cOCmasa Npecmynienus 8 meopuu
AMEPUKAHCKO20 npasa. 3Hauumesvroe
BHUMAHUE AMEPUKAHCKUX uccaedosame-
aeli ydeasemca npupode Oeicmsusi Kax
aKmy npecmynHoeo nosedenus, KOmo-
poe paxkmuuecKku CMAHOBUMCS YEHM-
PANbHOIM IAEMEHMOM HAY4HOU OuUCKYC-

cuu. Mexwcdy mem OJdokmpura cocmasa
npecmyniexus ocmaemcs 0arekol om
coBepuleHcmaa, max KaK amepukancKue
meopemuKy 06xX00am c80UM BUHMAHUEM
pA0 KArOuesbix 80NPOCOS.

In the article the author refers to
particular objective elements of the Cor-
pus delicti structure under the theory of
American Criminal Law. The foremost
attention of American legal scholars is
dedicated to the issues of criminal act
nature, what stipulates its superiority
within legal studies in the specified
sphere. At the same time, the doctrine of
Corpus delicti still suffers from incom-
pleteness, and remains far from perfec-
tion, as soon as the theoreticians leave
without proper attention some valuable
aspects.
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