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The characteristics, occupation and
profession of person, his or her location
are, no doubt, absolutely not important,
because the legal mechanism has no
limitations, although it has its own set
of means (methods and tactics) to pro-
vide the same opportunity for people to
be protected, in spite of some factors,
for example, distance from their place of
residence. Besides, a ship is a subject to
legal regulation even on the open seas,
hence the seamen on it is also. Thus,
a unique legal tool connects the socie-
ty in a single legal field with universal
signs and codes that ensure the same
interpretation of legal norms despite the
level of legal understanding. Therefore,
the mechanism for protecting the rights
of seafarers is the same in Ukraine (na-
tional legislation) and in the world (such
international organizations, as IMO, ITF,
SSD, etc.).

For the great majority of people, as a
rule, human rights have intrinsic proper-
ties that are realized consistently and ful-
ly only, if there are certain guaranteeing
factors in the system, where the state
performs a key role.

In general, the protection of human
rights is based on the international and
state legal system. Furthermore, it is no-
ticeable that knowledge of people of their
rights and the possibilities for their pro-
tection, first and foremost plays an im-
portant role in the mechanism of people’s
rights protection. In addition, basically,
the protection is a measure of security.

Definitely, every person obtains legal
rights and obligations, and seafarers also.
Moreover, their specific working and liv-
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ing conditions at sea requires special pro-
tection, which they not always have.

The purpose of the article is to demon-
strate the level of seafarer’s rights pro-
tection in order to put empirical aspects
into practice.

Some aspects of the administrative-le-
gal regulation of maritime legal relations,
material security, social protection are
reflected in the works of scientists in the
fields of the theory of state and law, con-
stitutional law, labor law, maritime law,
social security law, international law.
In particular, S.S. Alekseyev, N.B. Bolo-
tin, N.D. Hetmantseva, V.N. Gutsulyak,
S.L. Efimov, V.V. Zhernakov, I.V. Zub,
S.S. Karinsky, S.Ya. Kozak, A.C. Cocina,
A.M. Kolodiya, S.O. Kuznetsova, L.I. La-
zor, O.G. Murashina, A.M. Nomokono-
va, A.Yu. Olinik, P.D. Orenen-
ko, S.M. Prilipko, V.I. Prokopenko,
0O.S. Savich, O.V. Smirnov, N.M. Stak-
hovskaya, B.S. Stikynsky, Yu.O. Frytsky,
G.I. Chanesheva, A.M. Shemyakin, et al.

Inter alia, the Marine Transport
Workers’ Trade Union of Ukraine held
the informational lecture on “Protection
of Ukrainian Seafarers’ Rights: who is
aware — is armed!” for the cadets of “Na-
tional University Odessa Maritime Acad-
emy” 04/11/2016. This, anyway, as-
sumes increased interest among marine
specialists and vindicate the relevance of
research.

The first thing needs to be said is that
since the emergence of advanced navi-
gation, the World Ocean always served
as the main means of communication be-
tween people, the development of their
trade and economic ties. In modern con-
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ditions, especially the merchant marine
fleet, carrying out the main a lot of inter-
national cargo transportation, is closely
connected with all economic and struc-
tural changes in the world economy, with
the development of individual countries
and the continents, with the conjuncture
of markets [1, p. 8]. On the other hand,
we can observe that ad initio the sea is
a source of increased danger, which also
entails social danger, and sailors are a
weak link in the system of state and so-
cial protection of Ukrainians, therefore,
for frequent sailors, they are afraid to
count on the help of the state. When
a sailor falls into trouble (for instance,
an arrest of a ship, pirate captivity), the
state’s assistance must be prompt and
effective, as all hope — to the homeland.
Sailors are serving in water spaces in

specific conditions of physical and
mental stress associated with long-term
divorce with the family, a sharp change
in climatic and time zones, a special type
of its implementation (watch method),
emergency and emergency work, etc. [2].
[t is noticeable that seafarers are recog-
nized as a special category of worker [3%,
because seafarer activities are a special
type of service that is carried out on a
professional basis, subject to availability of
appropriate education, vocational training,
age, health status, certificates, diplomas
and seamen’s identity cards. Neverthe-
less, one should accept, that professional
activity of seafarers is carried out in ac-
cordance with the Statute of service on
sea-going vessels (Article 54 of the Code
of Merchant Shipping of Ukraine) and is
regulated by certain official duties, and is
carried out by a clear marking and organi-
zation of watch keeping in order to ensure
the safety of navigation [4].

The potential of Ukraine as a mari-
time state is largely determined by the
resence of highly skilled specialists
5, ¢. 3]. Meanwhile, the attractiveness
of Ukrainian sailors for foreign shipown-
ers is determined by high professionalism,
endurance, communication skills, ability
to make non-standard solutions at a low-
er cost for their maintenance [6]. Never-

theless, this leads to their popularity as
professionals. Meantime the government
doesn’t take measures to protect them.
Indeed, since Ukraine is the leading and
the largest supplier of skilled personnel in
the maritime market, Ukrainian seamen
doubtlessly need legal protection of their
rights abroad [7, p. 14—16]. Furthermore,
it should be noted that Ukraine is a party
of 3 fundamental Conventions, regulating
the international shipping regime, where-
as the Convention on Labor in Maritime
Navigation (Bill of Rights) has not been
ratified by it, that’s why Ukrainian sea-
men are deprived of the opportunity to en-
joy the basic rights enshrined in Art. 4 of
the Convention [8]. However, in spite of
this, the mechanism of protection exists.

It is clear from these observations that
seafarers’ activities are primarily related to
staying outside Ukrainian state. This con-
firms the idea that it is impossible to secure
their rights without applying the provisions
of international maritime law, which does
Ukraine’s accession to important interna-
tional and legal documents and their imple-
mentation into national legislation.

In general the development of the
world maritime shipping needs rational
reaction of the state to protect its citi-
zens, in particular, on the regulation of
relations, that arise between Ukrainian
sailors and foreign shipowners, the pos-
sibility of application to the disputed le-
gal relations of the flag state of the ship,
country of employment, the law of the
country of registration of the employer —
the shipowner, etc. [7, p. 8.

The peculiarities of the legal protec-
tion of seafarers as a means of domestic
and international public and private law
are determined by the complexity of their
protection mechanisms.

In any case, it is important to mention
that seafarers have the following rights:
the right to life, freedom from forced la-
bor, freedom from torture, cruel, inhu-
man or degrading treatment, freedom
from discrimination, the right to a legal
remedy and access to justice, freedom
of association and the right to collective
bargaining, the right to strike, the right

[t F i e e ] P i e i i e e e ]l F e g



IOPUANYHUW BICHUK, 2018/1

to an employment contract, the right to
a free employment services and conti-
nuity employment, the right to identity
documents and the shore life, the right
to safe and healthy working conditions,
the right to a fair wage, the right to
acceptable working hours and holidays,
the right to health and medical care, the
right to social security and welfare, the
right to repatriation [9, p. 53=771.

Consequently, seafarers use common,
inherent to all citizens, labor, and spe-
cial rights, which are fulfilled at the in-
ternational and national (regional) levels.
Like every human being, they entitled to
fundamental human rights, whereas they
additionally entitled an exclusive package
of working and seafarers’ rights, imple-
mented by international organizations
[10, p. 70]. So, the professional activity of
sailors is regulated both by national and
international norms, which are of a man-
datory nature or are applied in the state
in accordance with ratification. Therefore,
sources of seafarers’ rights are legislation
of the flag state, the legislation of the
port state, state of which sealers are cit-
izens, individual and collective contracts
of employment and international law.

Certainly, we are going to divide sea-
farer’s rights into several groups — uni-
versal, labor and special.

So, universal rights are:

1. the right to life (is guaranteed by
the article 3 of Universal Declaration
of Human Rights (UDHR), article 6 of
International Covenant on Civil and Po-
litical Rights (CCPR), article 2 (1) of
American Convention on Human Rights
(ACHR), article 2 of The Human Rights
Act, article 27 of the Ukrainian Consti-
tution);

2. freedom from torture, cruel, inhu-
man or degrading treatment are prohib-
ited by the article 5 of UDHR, article
7 of CCPR, article 5 (2) of ACHR, arti-
cle 3 European Convention on Human
Rights (ECHR), article 3 of The Human
Rights Act;

3. freedom from discrimination (arti-
cle 14 of The Human Rights Act + ILO
C110, ILO Cl111);
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4. the right to a legal remedy and
access to justice is guaranteed by the
article 8 of UDHR, article 6 of ECHR,
articles 8 and 25 of ACHR. For seafarers
some of the most important constituent
elements of their right to a fair trial are
their rights to have free interpretation
and translation services; to have their
legal rights explained to them; to have
legal representation during pre-trial pro-
ceedings as well as trial proceedings; and
when cooperating in a no-blame inves-
tigation to have their communications
with the investigators kept confidential;

5. freedom of association and the
right to collective bargaining (article
11 of The Human Rights Act + ILO C87,
ILO C98);

6. right to strike (article 22 of CCPR +
ILO C87);

7.the right to health and medical
care, social services and other forms of
social protection (Art. 22 and 25 of the
UDHR + ILO C73, ILO Cl16, ILO C164).

8. the right to social security and wel-
fare (Art. 25 UDHR, Art. 12 (1) ESC +
ILO C165, ILO C56)

Labor rights:

1) freedom from forced labor (arti-
cle 4 of The Human Rights Act + ILO
C29, ILO C105);

2) the right to an employment con-
tract. The seafarer’s right to a labor
agreement is enshrined in the Seamen’s
Employment Agreement Ne 22, and the
form of the contract is established by
[TF-regulation at the international level,
ILO C22;

3)the right to a free employment
services and continuity employment
(ILO C9, ILO C179, ILO C145);

4) the right to safe and healthy work-
ing conditions. The right to a safe and se-
cure workplace that meets safety stand-
ards — in Ukrainian law it is the duty
of the shipowner in accordance with I.
Article 57 CMS, and at the international
level, Part 1 of the paragraph 3 of the Eu-
ropean Social Charter and Art. 23 of the
Universal Declaration of Human Rights.
The right to fair employment conditions
is specified in part 1 of paragraph 2 of
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the European Social Charter. Further-
more, ILO C147, ILO P147, ILO R155;

5)the right to reasonable working
hours and holidays (Art. 7(d) CESCR +
ILO C47, ILO C146, STCW Convention);

6)the right to a fair wage
(Art.23 UDHR + ILO R109, ILO R187,
ILO C95).

Special rights:

a) the right to repatriation. Proceed-
ing from the fact that the right to re-
patriation in the Ukrainian legislation is
fixed only in Art. 55 and art. 42 Code of
Merchant Shipping of Ukraine (CMS),
and at the international level this issue
is regulated by ILO Conventions Ne 23,
147 and 166, the provision on the repa-
triation of seafarers at the national level
has not been fully reflected.

b) the right to identity documents and
the shore life (ILO C108).

Expressively, we have got the full list
of seafarer’s rights. Eventually, the scope
of attention of seafarers’ rights varies
according to the level of interpretation.
Accordingly, it’s important for practical
understanding, how the mechanism of
protection works.

[t is vital to point that mechanism of
protection consists of seafarer’s rights,
their obligations and interests, governmen-
tal rights, interests and obligations. This
should play a major role for legislators,
who frequently forgot about their duties.

Ukrainian seamen holding valid certii-
icates are served by the court on domes-
tic and foreign owners, who goes under
the national and “comfortable” flags of
other states [7, p. 14]. A number of key
issues arise from this statement. For in-
stance, application of special rules of in-
ternational private law, norms of the flag
state, operational complaint for violating
seamen’s rights.

The first thing that needs to be said
is that Ukrainian flag is not the worst at
the world marine working market. More-
over, the Ukrainian flag is attractive to
foreign shipowners because of the access
to the one of the largest legal markets of
sailors’ employment in the world and low
requirements of Ukrainian legislation to

the level of stalf remuneration at its high
degree of professionalism.

The real problem is expressed in in-
activity of state bodies. However, in ac-
cordance with international standards in
Ukraine, a system of state authorities
was formed that, in turn, called to solve
the issues of ensuring the constitutional
rights of sailors, as well as to prevent the
occurrence of such negative phenomena
as exposure in the pirate captivity. Fur-
thermore, Article 3 of the Constitution
of Ukraine proclaims that “person, his/
her life and health, honor and dignity,
inviolability and safety are recognized in
Ukraine the highest social value <...>
The affirmation and provision of rights
and person’s freedoms is the main re-
sponsibility of the state” [11].

One way of another, Ukraine should
take care of the safety of Ukrainian sail-
ors in preventive way, not post factum,
when the tragedy has already happened.

[t goes without saying, the contem-
porary level of protection of the rights of
sailors at the national level is half-baked at
this point. That’s the way things are going.

Protection at international level is
modern and effective contrary to the na-
tional level of seaman’s rights protection.
So, the best thing that Ukrainian legal
bodies can do is start working and do
their best because no pain, no gain.

The particularities of the legal pro-
tection of seamen’s rights are complicat-
ed not only when seamen are on a ship
under the flag of a state of nationality
outside the territory of their own state
(in the high seas, in inland sea waters
and the territorial sea of a foreign state),
which is explained by the lack of the abil-
ity to apply promptly to law enforcement
and the judiciary the authorities of their
own state, but above all in situations,
where they are a foreign element in re-
lation to the flag state of a ship, that is,
when they are hired on a ship under the
flag of a foreign state and, accordingly,
subordinate to the labor law of this state.

Sailors, as well as other employees,
have state and social guarantees that
give them the right to free medical care,
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compulsory insurance, social and house-
hold services, as well as measures to pro-
tect the state from violence and threats,
for example, protection from pirate at-
tacks exclusively for maritime service.
The legislation of Ukraine contains
state and social guarantees, but there
are almost no mechanisms for obtain-
ing them, because they require global
changes and improvements. Therefore,
in relation to seafarers it is necessary
to strengthen state guarantees and so-
cial security, while hiring them for ser-
vice — by developing incentive programs
and increasing the attractiveness of the
maritime profession, establishing reliable
medical care, compulsory state insurance
and proper social and living conditions,
providing information and education lit-
erature, the development of research pro-
jects on the study of long-term quarries
at sea, etc., since the service on the navy
could not function without the presence
of the state and social protection of the
rights and interests of seamen [5, p. 157].
Today it is very important to develop a
seafarer’s directory in which reflect the
possible mechanisms of protection of
their rights as most of the seamen are not
aware and legally not competent, and to
strengthen the state and social protection
of seamen it is advisable to create centers
for the protection of the rights of Ukrain-
ian seamen, as with free and paid advice.
For instance, the Working Group
on Legal Assistance to Seamen at the
Legal Clinic of the National University
“Odessa Law Academy” is constantly
preparing expert opinions on topical is-
sues related to the problematic aspects
of work and the possibilities for effective
protection of the rights and interests of
seafarers. Lawyers are involved not only
in the analysis of legislation and interna-
tional agreements, but also in the provi-
sion of urgent assistance to each specific
seaman, who has fallen into a difficult
situation [12, p. 11]. Because of this, leg-
islation is aimed at ensuring the safety
of a seafarer and ensuring his immediate
access to medical care on the shore and
on board, creating financial guarantees
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for seafarers from the consequences of
illness, injury or death in connection
with official activities, provision of safe
and hygienic conditions on board the
ship, providing seafarers with access to
coastal facilities and services for the care
of their health and well-being and taking
measures to provide seafarers with ac-
cess to social protection [13, p. 120].

Overall, the mechanism of seafar-
er’s rights protection exists whereas it
doesn’t work because of the following
reasons:

1) absence of governmental con-
trol over the implemented international
agreements in the field of maritime law;

2) shook Ukraine’s position on the
world stage in the maritime labor market;

3) seafarers obtain set of rights, but
they are not respected because they are
violated;

4)seaman not always know their
rights, don’t get their individual con-
tracts or signed their employment con-
tract not carefully reed before;

5)most Ukrainian seamen choose
working under “comfortable flags”,
whereas the labor conditions not always
correspond to minimum international
standards;

6)in spite of a set of accidents with
seafarers Ukrainian government does not
prevent crime at sea;

7) Commissioner for Human Rights in
marine sphere is well-known thanks to
annual reports, while her practical per-
formance is not so popular;

8) for today the process of legal aid
rendering by legal services, governmen-
tal bodies and international organization
is not properly worked out. As things
stand now, thousands of Ukrainian sea-
farers are waiting for death sentences in
foreign jails for fabricated cases.

That’s why the problem of protecting
the rights of seamen cannot be solved by
the efforts of individual states and the ef-
fectiveness of taking measures depends on
the combination of national means with
international cooperation. Certainly, only
close interconnection and control at all lev-
els will help protect the rights of seafarers.
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After all, the mechanism of seafarers’
rights and Ukrainian seaman need the
governmental control and support, mod-
ern minimal international standards.

Key words: protection of seafarers,
international legal regulation, protection
of labor rights of seafarers, International
Labor Organization, international legal
norms.

The article discusses some problem-
atic aspects of seafarers’ rights pro-
tection at national and international
levels in Ukraine. The necessity of
guarantee of marine specialists’ rights
by dint of legal instruments has been
demonstrated. The package of seaman
legal rights is investigated. The protec-
tion levels of seafarer’s rights are il-
lustrated. The mechanism of seafarer’s
rights protection has been illuminated.

Y cmammi posessdaromoca Oes-
Ki npobaemHi acnekmu 3axucmy npas
MOPAKIB HA HAULOHAALHOMY MaA MIdKHC-
HapoOHomy pisuax 6 Ykpaini. Bbyra
npodemoHcmposara Heobxionicmos 3a-
6eaneuerHs npas mMopcoKux Gaxiseyis
3a 00NOMO20H0 OPUOUUHUX [HCMPYMEH-
mis. JocaiOxnerno neperik rOpuluuHux
npas wmopsakie. lirocmpyromecs pigHi
saxucmy npas mopakie. Bucsimaewo
MEexXarniam 3axucmy npas mMopakis.

B cmamoe paccmampusaromes Hexo-
mopoie npobaemHble ACNeKmbl 3AUiLmMbL
npas MOPsKO8 HA HAUUOHAALHOM U M-
oynapodHom yposHsax 8 ¥Ykpaure. boira
npPOOeMOHCMPUPOBAHA  HE0OX00UMOCHb
obecneuenus npag MOPCKUX CHeyuaLu-
CMOB C NOMOULBLIO HOPUOUUECKUX UHCMPY-
menmos. Hecaedosan nepevero ropudute-
ckux npas mopakos. Harrocmpupyromes
yposru 3aujumol npas mopakos. Ocse-
UieH MexaHUu3m 3aUUmoL npas MopsKos.
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