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C. Kopoen,
KaHAMIAT I0PUAMYHHMX HayK, JOLEHT Kadelpy LHBIJIBHOIO, rOCIogapChbKoro Ta KpUMiHaJlbHOrO MpaBa
BigkpuTOro MikHapOAHOrO yHiBEPCUTETY PO3BHUTKY JIIOAUHH «YKpaiHa»

ITPOLECYAJIbHI IIEPEJYMOBHU 3ABE3IIEYEHHA
EPEKTUBHOCTI HUBIJIBHOI'O CYJOYHNUHCTBA

3 uaciB pHUMCBKOTO TpaBa IPHBATHO-
NPaBOBOMY  PETyJ/IIOBAHHIO  CYCIIJIbHUX
BIIHOCMH 3 y4acTi0O TPOMaisiH IOPHUCTaMU
NPUAINAETbCA BeJMKa yBara, amxe came
IPUBaTHONPaBOBi (LMBIILHO-NPABOBI) Bif-
HOCHHHU 3alMaloTh JIOMiHYylOue CTaHOBHILE
cepejl BCiX NMPaBOBIAHOCHH, 1110 BUHHUKAIOTh
B nep:xasi. LluBinpHe mpaso, mopsn i3 pe-
TYJASTHBHOIO (DYHKLi€I0, Mae ¥ OXOPOHHY,
CIPSIMOBAaHY Ha 3aXHUCT LUMBIJIbHUX NIPaB Ta
{HTepeciB y4aCHUKIB LMBIJIbHUX IPABOBIM-
HOCHMH BiJ NopylleHb. fK BigoMo, Haimo-
LIMPEHILIOn (DOPMOIO 3aXUCTy LMBIIBHUX
IpaB BUCTyMae CcynoBa (opma, a LUBiIb-
HO-NIPABOBi CIOPU 3 y4acTiO TpoMajisiH, 3a
3ara/JbHUM IIPaBWJIOM, MiJIATal0Tb PO3IVIs-
[y 1 BUpILLIEHHIO B MOPSIAKY LMBIJIBHOIO CY-
TOUHHCTBA. ¥ 3B’A3Ky 3 UM CYCIJbCTBO
3allikaBjeHe B TOMY, L100 LMBiJbHE CYHIO-
YUHCTBO OYyJI0 e(peKTUBHUM — LIBUAKUM
Ta e(peKTHUBHO MOHOBJIOBANO B MpaBax. A
TOMY TMpOLECyalbHUM MeXaHi3MaM MiIBU-
L1eHHS1 e()eKTUBHOCTI LUMBIIBHOTO CYIOUYHH-
CTBa Ma€ NPUIIJISTHCS 3HAUHA yBara.

[{uBisbHE CYIOUMHCTBO $IK TIIPOLIECY-
aJlbHa [iS/IBbHICTb CyAy ILIOAO PO3MJAnLy i
BHpIlLIeHHS] LMBINBHUX CIIPAB BPEryJ/IbOBaHe
HOpPMaMH LUBIJIBHOTO TIPOLECYa/IbHOrO 1pa-
Ba, poamilieHuMu B LluBinbHOMY mporecy-
anmpHOMY Kojekci Ykpainu (mani — LITTK),
SKMA BH3HAUa€ 3aBIAHHSM LUBIJIBHOTO
CYLOYMHCTBA CIIPaBe/JIMBUH, Heyleperxe-
HUHA Ta CBOEYACHHUU DO3IVISJ i BUPILLEHHS
LUBINBHUX CIIPAB 3 METOK 3axHUCTy MOpy-
LIeHHX, HeBU3HAaHUX ab0 OCMOPIOBAHMX
npaB, cBOOOI UM iHTepeciB (i3UYHUX 0Cib,
npaB Ta iHTepeciB IOPUAHMUHUX OCi0, iHTe-
peciB nepxKaBu. fK pa3 i3 Ha/leXHUM BH-
KOHAaHHSIM 1LIBOTO 3aBIAHHS U TIOB’si3aHa
e(PeKTUBHICTb LUBIJIBHOIO CYAOYHHCTBA.
OckinbKu 3aBHAHHS LMBINIBHOTO CYNOUHH-
CTBa BHUKOHYETbCS B Tpolleci 3AiHCHEHHS

LUMBIJIBHOI MPOLIeCYaNbHO! IisiJIBHOCTI, Bpe-
TY/JbOBAaHOI HOPMAaMH LHBIIBHOTO TpoLe-
CYyaJIbHOTO TIpaBa, TOMY BUKJHKAe iHTepec
MUTaHHS TpoLecyaNbHuX (HOPMATHBHKX)
nepenyMoB 3abe3nedyeHHs] e(eKTHBHOCTI
[MBIJIBHOTO CYIO0YHHCTBA.

Oxpemi TUTaHHSI TPOIECYaNBHOTO 3a-
6e3neyeHHs] LMBIIBHOrO CYIOYMHCTBA PO3-
TJISITANU B CBOIX POOOTax Taki BueHi-mpore-
cyaJqicty, sk C.C. buukosa, C.B. Bacubes,
M.A. Bikyr, K.B. T'ycapos, C.®. [lemuen-
ko, B.B. Komapos, B.A. Kpoiirop, O.[.
Kpymuan, [I.1. Jlycnenuk, T.I'. Mopuiako-
Ba, [.JI. Tlerpyxun, [.B. Pemernikosa, B.IL
Tepruwnikos, I'.I1. Tumuenko, O.I. ¥Yrpu-
Hocbka, C.fl. ®ypca, A.B. Luxoubkut,
M.C. llakapsn, ILI HleBuyk, M.M. re-
¢aun, B.B. dpkos ta iH. Ane suie nesiki 3
HUX JOCJIIKYBa/ld MUTAHHS e(PeKTUBHOCTI
LMBINIBHOTO CYNIOYMHCTBA KOMILIEKCHO (Ha-
npukaan, A.B. LIUXOLBKHH). [lepeBaxkHa xk
6i/IbLIICTh BUEHHUX PO3IVISAAIN esIKi THTaH-
HSl e(PeKTUBHOCTI Ta BJOCKOHA/NEHHS OKpe-
MHUX IHCTUTYTiB LHMBIJIBHOIO CYLOYMHCTBA.
Cepen HaykoBuiB akagemik O.I. Kpynuan
CTpaBel/IMBO 3ayBaxKye, L0 AOCI aKTyasb-
HUM 3a/HUILAETbCSl NHTAHHS MiABUILEHHS
e(eKTHBHOCTI LHMBIJTLHOTO CYIOUHHCTBA Ta
3a0esneyeHHs] CBOEYACHOCTI BUpIilLeHHS
LUMBIIBHUX CIPaB 32 PaXyHOK BHYTPILIHIX
pe3epBiB CYIOBOI CUCTEMU B MexXkaX iCHYyI0-
4oro MopsiiKy CYIOUMHCTBA, a TaKoX yMIO-
ckoHaneHHs1 Takoro mopsaky [1]. Takum
YMHOM, ICHy€ TeOpeTHYHa i NIPaKTHU4YHA He-
OOXiIHICTb HOCHIMIKEHHS MHUTaHHS BIIUBY
HOPM LMBIJIBHOTO MpOLECyasbHOTO IIpaBa
Ha e(DeKTUBHICTb LMBIJIBHOTO CYIOYMHCTBA,
110 ¥ CTaBUTb 32 MeTy Hallla CTaTTS.

Tak, 3a crnpaBefUBUM TBEpHLKEHHSM
akanemika B.B. KomapoBa, cyuyacHi Bumoru
IO PO3BUTKY MPOLECYaTbHOTO 3aKOHOIAB-
CTBA 'PYHTYIOTbCS HAa TOMY, L0 piBeHb Npa-
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BOBOI 3aXHMILEHOCTi 0COOH, iHIIMX Cy6 €KTiB
NpaBa 3aJeXUTh Bill e(peKTUBHOCTI Cylo-
yunctea [2]. Kosmmnii Tosnosa BepxosHo-
ro Cyny Ykpainu B.®. DBoiiko 3asHauas,
1110 HAWOIbII MOBHA Ta 00’ €KTHBHA OlliHKA
e(PeKTUBHOCTI OY/b-IKOI CyI0BOI CHUCTEMH
TPYHTYETBCS Ha il MOXKJIMBOCT] HaAilHO 3a-
X{IIATH NpaBa Ta CBOOOIM JIIOAWHU i Tpo-
MafisiHMHa, CJYKUTH ifeasnam nobpa i crpa-
BemuBoCTi [3]. Y 6ijbInocTi BHMAmKIB 1O
KPUTEPIIB OLIHKH e(heKTUBHOCTI LIMBIJIbHOTO
CY/IOUMHCTBA B IOPWAMYHIN JiTepaTypi, Ha-
caMmnepes, BiIHOCATb 3aBJaHHS LMBIJIbHOTO
CY/IOUMHCTBA, BU3HAUYeH| LIMBIJIbHUM I1polLie-
CyaJIbHAM 32KOHOJaBCTBOM.

JIMCTIO3UTHBHICTD LIMBIMIBHOTO CYIOYMH-
CTBA BUMArae€ BiJ CyLy pO3IVIiIaTH LUBiJIb-
Hi CIpaBU He iHaKlle, K 34 3BePHEHHSM
(bi3MYHHUX YU IOPUAMYHHX OCi0, MOAAHUM
BianoBinHO 10 Lboro Konekcy, B Mexax 3a-
SIBJIEHUX HUMH BUMOT i Ha MifCTaBi NOKa3iB
CTOPIiH Ta iHIMX 0cCi0, gKi 6epyTh y4acTb y
cripaBi. A 3Mara/ibHICTb TMOKJIA@€ HA KOXK-
HY CTOPOHY 000B’SI30K IOBECTH Ti 0OCTaBU-
HH, Ha 5IKi BOHA MOCHJ/IAEThCS K Ha MiACTa-
BY CBOIX BUMOTI a00 3armepeyeHs.

3anpoBa/KeHHs B LMBITBHOMY CYIO-
YUHCTBi 3MarajbHUX Ta IUCTIO3UTHBHUX
3acaj, HOro IepeTBOPEHHS B TOCJYTY
Jlep:KaBU CTOPOHAM, $Ki CaMOCTIHHO He
MOXKYTb BPEryJ/II0BaTH CBOI NpPHUBATHOINpa-
BOBi CIIOpH, M030aBJleHHS CYLy aKTUBHHX
MIOBHOBaXKeHb B MpOIeCi 3'sicyBaHHA (ak-
TUYHHUX OOCTaBUH CIIPABH TOLIO (PaKTHYHO
CTBOPHUJIO TaKy CHTYyaLilo, KOJH, K CIpa-
BemuBo 3a3Hauae npodecop C.5. Pypca,
IOpUIMYHA HEKOMIIETEHTHICTb M03WBaya
CTana peasbHOI MiACTaBOX sl BiAMOBH B
33J10BOJIEHHI M030BY, KOJIM BiH He 31aTeH
Ha/Ie>KHUM YMHOM KOPHUCTYBAaTHCS CBOIMH
TnpoliecyaJbHUMU NIpaBaMH, He 3Ha€ HOPM
MaTepiaJbHOTO MpaBa i He MOXKe JOBEeCTH
cBOI 1030BHI BUMOTH [4].

OckisbKK y Cyny BiICyTHIH 000B’sI30K
CTIPHUSATH CTOPOHAM TIPH BCTAHOBJIEHH] (ak-
THYHUX 0OCTaBUH crpaBy (KpiM BHTpeOy-
BaHHSl KOHKPETHMX JIOKa3iB 3a KJONOTaH-
HSIM CTOPOHH, §IKiH CaMOCTIHHO OTpHUMAaTH
11 I0Ka3h BaXKK0), a 000B’AI3KOBA y4acThb Y
npoueci (paxiBLiB-IOPUCTIB, K BBaXKaB Ll
€.B. Bacbkoscbkuil [5], He mepentauena,
TOMYy CyIy BaKKO CaMOCTiHHO BHKOHATH
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3aBlaHHS LUMBITBHOrO CyIOYWHCTBA — Tpa-
BUJIBHO Ta CBO€YACHO PO3IVISHYTH | BUPILIN-
TH LUMBINBHY CIIpPaBy, He BOJIOM{IOYM aKTHB-
HHUMH TIpoLiecyaJbHUMH T1OBHOBaKEeHHSIMHU.
A Bigrax, samuunacs e€IMHa Hafuis Ha
HasiBHi B LIIIK nmpouecyasnbHi HOpmH, npa-
BHJIbHE | e(eKTHBHe BUKOPHCTAHHS SKHX
J03BOJIITHME 3a0e3MeuyBaTH HajleKHe BU-
KOHaHH$ 3aBJlaHb LIMBIJIbHOTO CY[I0YHHCTBA,
3a6e3Meuyoun Horo e)eKTUBHICTb.

Tak, ocHOBHOIO HOPMOIO MOYKHA PO3TJIs-
JaTH TI0JI0’KEHHS YaCTHHH YeTBEPTOI CTaT-
i 10 UIIK Ykpainu, srimHo 3 sikoo cynm
cripusie BceGiUHOMY | MOBHOMY 3’siCyBaH-
HIO 00CTaBHH CIIPaBM: PO3’sICHIOE ocobaM,
sKi 0epyTb ydacTb Yy CHpaBi, iX mpasa Ta
000B’A3KH, TMOTEPEKYE MPO HACTIAKH BUH-
HeHHs 260 HEBUMHEHHS TPOLeCyaNbHUX Ail
i cpusie 3MiCHEHHIO iXHIX MpaB y BUMAf-
KaX, BCTaHOBJeHUX UMM Kopmekcom. 3asHa-
YyeHa HOpPMa MiJJIsirae 3acTOCYBaHHIO CyJa-
MH KOMIIJIEKCHO Yy CYKYITHOCTi 3 YaCTHHOIO
npyroto crarti 160 LITIK, 3rizHo 3 sxoio ro-
JIOBYIOUHH Kepye XOIOM CYAOBOro 3acigaH-
Hsl, 3a0esnedye fofepKaHHS MOC/IiI0BHOCTI
i mopsinKy BUMHEHHS NpoUecyasJbHHUX [iH,
3MiFICHEHHS YYaCHWKAaMH LHBIIBHOTO TIPO-
Lecy iX npolecyasnbHUX MpaB i BUKOHAHHS
HUMH 000B’SI3KiB, CIIPSIMOBYE CYIOBHH PO3-
IVIs11 Ha 3a0es3rneuyeHHsI TTOBHOrO, BCeOIYHO-
ro Ta 06’€KTHUBHOTO 3’sicyBaHHSl 0OCTaBMH
CTpaBH, yCYBalOUM i3 CYHOBOTO pPO3TJISALY
BCe, II0 HE Ma€ iCTOTHOrO 3HA4YeHHS s
BUPILICHHS CIIPaBU.

Bepxopuuii Cyn VYxkpainn Ta Buumi
CrieljaTi3oBaHu# cyl YKpaiHW 3 pO3TJIsiLy
UMBIJbHUX i KPUMiHAJbHUX CIPaB B CBOIX
pillIeHHSX HEeOJHOPA30BO HABOAUJIM TJIyMa-
YeHHS T0JI0KeHb YaCTHHH YeTBepTOl CTart-
1i 10 LIIK Yxpainn B ToMy acmekri, 110
CYZ He BIIpaBi MMOCHJIATHCS Ha BiACYTHICTb
TIOBHOBa)KeHb 30MpaTH JIOKa3H 3 BJACHO!
iHiniaTHBH, a TIOBUHEH IIOpa3y po3’siCHIO-
BAaTH CTOPOHAMH IxHE TpaBo (HeoOXimHiCTb)
3as1BJIATH BiANOBiHE KJIONOTAHHS IIPO IMpPHU-
3HaueHHs1 ekcrepTusu (i3 BUTpeOyBaHHAM
HeOOXiHUX Uil TIPOBEJIEHHS €KCIepTH3H
JIOKYMEHTIB), BUTpeOyBaHHs 10Ka3iB, yTOU-
HMTH MiJCTaBU [I030BY 3 OISy Ha 0OpaHuK
croci6 3aXUCTy NOPYLIEHOro Mpasa TOLLO.

Taxum uunom, LIIK npsimo moxnanae
Ha Cyl (DYHKLiIO y KOXKHIH CrpaBi COpUSATU
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BceGiUHOMY i TOBHOMY 3’sICyBaHHIO 06CTa-
BHH CIIPaBH, CIIPSMOBYBAaTH CYIOBHH pO3-
IVIsI Ha 3a0es3lneueHHsl MOBHOro, BCeOiyHO-
ro ta o0’€KTHBHOTO 3’siCyBaHHS OOCTaBUH
CIIpaBH.

[IpouecyanbHOO rapaHTi€l0 BUKOHAHHS
CYZOM 3a3HadeHO! (DYHKLii € TMOKJIaIeHHS
Ha cyo OOOB’$13KYy BH3HAUUTHU: OOCTaBH-
HU, SIKi MalOTb 3HAUeHHS MAJIS CIpaBH, Ta
(hakTH, IO MiAJsAraloTh BCTAHOBJEHHIO i
NOKJaJleHi B OCHOBY BHUMOT i 3amepeueHb;
XapakTep CIiPHUX IIPABOBIAHOCHH i 3MiCT
MPaBOBOI BHUMOTH; MaTepiaJbHUHA 3aKOH,
KU peryJioe CHipHi MpaBOBITHOCHHHU;
BUPILUIMTH MUTAHHS NPO CKAax ocib, ki
O6paTUMYTb yuacThb y CIIpaBi; 3'scyBaTH, sKi
€ JI0Ka3u Ha MiATBEP/KEeHHS 3a3HaueHHX
(bakTiB; BUSHAUUTH KOJIO [OKa3iB BiANOBIiM-
HO [I0 XapakTepy CHipHMX [PaBOBiIHOCHH
i po3’sicHUTH, SIKil i3 CTOpPIH CJiI NOBeCTH
NeBHi 0OCTAaBUHH; BXKHUTH 3aXOMiB MJIS 3a-
Oe3reyeHHs SIBKU B CY/I0Be 3aCilaHHs, a Ta-
KOXK CIPUSTH BPEryJIIOBAHHIO CIIOPY 10 CY-
noBoro posrsiay (. 2 mocranosu [lienymy
Bepxosnoro Cyny Ykpainu Big 12.06.2009
p. Ne 5 «[Ipo 3acTocyBaHHST HOPM LIUBiJb-
HOTO IpPOLECYabHOrO 32KOHOAABCTBA, IO
PerynoTh NPOBAMXKEHHS y CIPaBi 10 Cy-
JIOBOTO PO3IJISILY»).

3a 3wmicrom LIIK BuiesasHaueni mpo-
HecyasbHi il € 0OOB’SI3KOBUMM | MaioTh
3MIUCHIOBATUCS Mifl Yac MiArOTOBKU CIIPaBU
110 CyI0BOrO po3risy (HesanexHo Bin npo-
BeJIeHHS MOIepeHbOro CyAOBOTO 3aciiial-
Hs1). A BigTak, 3a3HaueHi nporecyastbHi Ail,
IKi € BUBHAYQJIbHUMH MPH PO3TJISII KOKHOL
LMBIJIbHOI CMIPaBU Ta BU3HAUYAIOTh HAMpPSIMU
il TPaBUIBHOTO Ta CBOEYACHOTO PO3B’SI3aH-
H$, 3[IIHCHIOIOTHCS HE3aJIe’KHO Bifl TpoLieCy-
aJIbHOI aKTUBHOCTI YW IOPUAWYHOI TPaMOT-
HOCTi CTOPiH Ta 6e3rnocepefHbo CIPSIMOBaHi
Ha peaJsisalil0 3aBAaHb LUBIIBHOIO CYHO-
YMHCTBA, §IKi aipecoBaHi, B Meplly uepry,
CYZy, @ He yYaCHHKaM MpoLecy.

Kpim Toro, BpaxoByrouu, IO [T BUPi-
uenHsi cnopy (L0 € TOJOBHUM 060B’513-
KOM CyMiB) Cyly HeoOXiIHO 3acTOCyBaTH
BiANOBiIHY HOPMYy MaTepiaJbHOrO IMpaBa,
a /s UbOro MOTPIOHO BCTAHOBUTH Ma-
TepiaJbHO-TIPaBoBi (akt (10 BXOAATH B
npeaMeT JI0Ka3yBaHHsA), $Ki BCTaHOBJIIO-
I0TbCSl Ha TMiACTaBi M0Ka3iB, TOMy MOXHa

3pOOMTH BHUCHOBOK, 10, HE3Ba)Kawud Ha
icHyrouy MoJesb 3MarajJbHOCTi, came Ha
CYI TOKJaieHo 000B’s130K Y 3’siCyBaHHi 00-
CTaBHH CIIPaBH Ta MEPEBIPKY IX A0KA3aMHU.

3BicHO K, peasizalis 3a3HaueHOTO
000B’A3Ky Mae BinOyBaTHCs CYIOM B TIpo-
necyasbHin opmi. Omnieto i3 Takux dopm
€ 000B’5I30K CYLy CIPSIMOBYBATH CYNOBHH
pO3IJIsi Ha 3a0e3neyeHHs MOBHOTO, Bcebiu-
HOro Ta 00 €KTHUBHOrO 3’sCyBaHHs 06cCTa-
Bun crpasd (cr. 160 LITIK) ta pos’schio-
BaTH ocobaM, sKi 0epyTb y4yacTb y CIIpasi,
X 000B’s130K momaTy (3asBUTH PO BUTpe-
OyBaHHSI) HEOOXiIHMX B MexaX MpeIMeTy
JI0OKa3yBaHH§l [0KasiB, Ta TONepenkKaTu
NP0 HACJINKA HENOJAHHS NOKasiB Ha Mif-
TBepKEHHSI ab0 CIPOCTYBaHHS TOTO UM
iHworo (pakry.

Ho Toro x, yactuHa gpyra cratti 191
HUIIK npsiMo mepen6auae o60OB’I30K CymLy
OTOJIOCHUTH TEPEPBY y pasi HEMOXKJIUBOCTI
TIPOJIOBXKEHHS PO3TJISAY CIPaBH Y 3B’SI3KY
3 HeOOXi[HICTIO TOfaHHST HOBUX JIOKa3iB. A
BinTak, 3 Li€i HOPMH BUIIUBAE OOOB’S30K
Cylly <«OpTraHisyBaTH» TOJAHHS HOBHX [I0-
KasiB, siKi € HeOOXiMHUMH [/ BHUPillleHHS
KOHKDETHOI CIIpaBU B MeKax BilMOBiIHOTO
npeAMeTy NOKa3yBaHHS.

Kpim 3a3HaueHHX aKTHBHHMX MpOLECY-
aJbHUX [iH Cydy, OCTaHHbOMY NpUTAMaHHi
npouecyasbHi Ail, sKi 3AIHCHIOITbCS 3 HOro
inijaTUBY Ta B KiHIIEBOMY HiACYMKY CIIpSi-
MOBaHI Ha peaJi3awilo 3aBIaHb LUBUJIBHOIO
CYIOUMHCTBA.

Tak, 30Kkpema, Ccyn MoxkKe 3 BJACHOI
iHilaTUBU BXKUTU TaKi 3aXOOU ILIOLO 3'd-
CYyBaHHSI OOCTaBMH CIIPaBU: CKOPUCTATH-
Cfl YCHHMM KOHCYJIbTaLiIMM a00 MHChb-
MOBMMH  DO3'iCHeHHSIMM  (BMCHOBKaMM)
CrieljasicTiB;  3ampoNOHYBaTH  EKCIEPTY
JaTH yCHE TMOSICHEHHSI CBOr0 BUCHOBKY; TO-
CTaHOBUTH YXBaJly MPO iX y4acTb y CYAOBO-
My 3aCiaHHi B pexXUMi BilleOKOH(pepeHLl;
JONIUTATH MOBTOPHO CBilKa B TOMY CaMOMY
ab0 HaCTYMHOMY 3acCiflaHHi.

BopHouac cyn Brpasi 3 BaacHoi iHiuiaTu-
BU: 3yNUHATH Ta BiIHOBJSTU NMPOBALKEHHS
y CrpaBi 3 nependayeHnx 3aKOHOM TiCTaB;
BUIIPABJIATH JOMYILIEH] y CyIOBOMY pillleHHi
OMUCKU YU apU(pMeTHUHi MOMHUJKH; yXBa-
JIUTHU JOJATKOBE pilLEHHS; BiIHOBJIOBATH
BTpaueHe CyI0Be MPOBAIKEHHS.
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TaknM 4WHOM, BUXOISUM i3 3arajbHUX
3acaq i 3MiCTy LUMBIJILHOIO MIPOLECYaTIBHOIO
3aKOHOJABCTBA, 3aBAAHHS i MeTa LUBiNbHO-
ro cymounnctsa (crartss 1 LITK) ampeco-
BaHi caMme Cyly, a BiATak came OCTaHHiH
Mae 3a0e3NeuuTH X peanisauiio. Taky »x
JIYMKYy CbOTOAHI (PAKTHYHO MiATPUMYIOTb U
HayKoBLi [6].

Ak caymno 3ayBaxytoTh cyani M.I. ba-
aok ta 1. JIycrneHuk, cyn He Moxe OyTH
CTOPOHHIM IJIIaueM y CYAOBOMY IIpOLECi,
OCKIIbKM caMe Ha HBOMY JIEXKHUTb OOOB’s-
30K YXBaJIeHHSI 3aKOHHOTO, OOTPYHTOBAHO-
O Ta CIpaBelIUBOro pillleHHs Yy CIpaBi, 3a-
6e3neyeHHsl TOro, 100 He MOPYLIyBaNUCh
npaBa, CBOOOAM YM OXOPOHIOBAHI 3aKOHOM
inTepecu iHmmx oci6 [7].

Tak, nmificHo, He3BaXkKaluyu Ha BCTAHOB-
aeny UITK ¢axtuuny 3ab6opony cyny 36u-
paTH J0Ka3u 3 BJACHOI iHiLiaTHBH, BapTo
3ayBaXKUTH, IO {HIliaTHBHICTH Cydy B 3's-
CyBaHHi OOCTaBHUH CIpPaBU MAae iCHYBaTH
3aBXK/IHY, i Le KOIHUM UHHOM He 00MexKye
L{10 TIPUHLIMAITY 3MarajbHOCTi, ai?Ke 3TiJHO 3
crarreto 214 LIIK cyn 3a 6yap-sKux yMoB
(He3asieXHO Bim BoJli UM GaXKaHHS CTopiH)
3000B’sI3aHUH BHPIIIUTH THUTAHHSA TIPO Te,
YM Masu Micle O0OCTaBUHH, IKUMH OOrpyH-
TOBYBAJIUCS BUMOTH i 3amepedyeHHs, Ta sIKU-
MU I0Ka3aMH BOHH IiATBEPIKYIOThCS.

Panille My BxKe BCTaHOBWJIM, LIO CY-
YacHe LMBiJIbHE CYNOUMHCTBO Ma€ CBOIM
3aBIaHHSIM BHpILIEHHS LMBIIBHO-IIPABO-
BOTO CIIOPY, TOOTO OCTATOYHE YCYHEHHS
[IPaBOBOrO  KOH(JIKTY MiK CTOPOHaMH
(3 ropumuuHOI TOYKM 30py), NOB’si3aHe i3
NpOLECYaNbHOI0 CTOPOHOI CYHLOYMHCTBA,
XapaKTepU3yloud caM HOoro mpouec 1no ycy-
HEHHIO [IPaBOBOTO KOH(JIKTY, a TAaKOXK 3a-
XHUCTY TIpaB Ta iHTepeciB, SIKIIO IX MOPY-
meHHs1 MaJjio micte [8].

Ak posz’scuuB I[lnenym BepxoBHoro
Cyny YxkpailHH, OCKiJIbKM TIpaBOM Ha 3Bep-
HEeHHs1 10 Cy1y 32 3aXMCTOM HajflieHa 0Co-
06a B pasi NOpyLIeHH§l, HeBU3HAHHS abo
OCTIOPIOBAaHHSI caMme il mpaB, cBOOOM 4 iH-
TepeciB, a TaKOXK y pasi 3BepHEHHS 10 CyLY
OpraHiB Ta ocib, SKMM HajaHO MpPaBO 3aXu-
1aTyh Mpasa, cBOOOIM Ta iHTepecH iHILUX
oci6 abo nep:kaBHi Ta CYCHiJIBHI iHTepecH
(4.4. 1, 2 c1. 3 LITIK), TO Cya MoBKMHEH BCTa-
HOBUTH, UM OyJM MOpYyLIeHi, HeBU3HAH] abo

[t Pl e el e

OCIOpeHi MpaBa, CBOOOAM UM {HTEPECH LKX
oci0, a Ko Oy./M, TO BKa3aTH, UM € 3aJy-
YeHUH Y CIpaBi BilNOBifad BiAMOBinanbHUM
3a ue (ab63. 2 m. 11 mocraHosu Ilienymy
Bepxosroro Cyny Ykpainu Big 18.12.2009
p. Ne 14 «IIpo cynose pileHHS y UMBINBHIH
crpasi»).

[3 uux pos’sacHenb BepxosHoro Cyny BH-
NJIMBAaE, MO-Teplle, 10 Ha CYH MOKJIaLeHO
000B’130K BCTAHOBHUTH, UM OYJIM MOPYILEHi,
HeBU3HaHi abo ocropeHi npaBa, CBOOOAU
uy iHTepeck 1MX oci6 (o 3milcHIETBCS
Ha MiacTaBi HOKasiB, BXKUTU 3aXOJiB LIOJO0
OfepXKaHHSl S[KUX TaKoX IMOKJIaJeHO Ha
cynm), a mo-mpyre, CyA 3000B’s3aHHH pO3-
IJISSHYTH CIIPaBy caMe [0 HaJexXHOro Bif-
TN0Biga4a, SIKOro MOBUHEH BH3HAUHUTHU CaMo-
CTIHHO, He3aJIeXKHO Bijx OaXKaHHS M03MBaya.

BuiiienaBeieHi mosi0:KeHHsI MPOLIeCyaJlb-
HOTO 32KOHY Ta IpaBoBa NPUPOJA 3aBAAHHS
UMBIJIBHOTO CyNOYMHCTBA [AlOTh HaM Mif-
CTaBM CTBEPKYBATH, 110 CbOTOJHI LIUBIJIb-
HUU TPOLEC $K BPETY/JbOBAaHHH 3aKOHOM
MOPSIOK PO3IVIALY i BUPILIEHHS LUMBIIBHUX
CTpaB B CyZax MoOYyAOBAaHO TAKUM UHHOM,
1110 BiH He MOXKe MepeadauaTi MOXKJIHUBOCTI
BiIMOBU B 11030Bi 3a HeJoBeeHicTIO (Heos-
TPYHTOBAHICTIO) TIO30BHUX BMMOT a0 X 3
MiJCcTaB HeHaJe2KHOI'0 BiAmnoBigada, SIKIIO
CYZ He BXKHB BCiX MmependadeHUX MpoLecy-
aJIbHAM 3aKOHOM 3aXOJIiB LI0JI0 3'sICyBaHHS
BCiX 00CTaBUH CIIPaBH, §IKi BXOASTb B Npef-
MeT JI0Ka3yBaHHS, Ta OJHO3HAUHO He BCTa-
HOBMB (DaKT iX HasiBHOCTi UM BiICyTHOCTI,

abo K He 3aJy4yuB [0 y4acTi y cIpasi
HaJIeXKHOTO  BiANOBigaya, ajke 3aBlJaHHA
LMBINIBHOTO CYJNOYMHCTBA BBaXKaTHUMETbCH

BUKOHAHMUM, $IKIIO CYA BHPIlIMB CIpPaBy
NPaBUJIbHO, TOOTO YyXBa/JMUB 3aKOHHe i 00-
TPYHTOBaHe pillleHHs.

KurouoBi cioBa: 1yBinbHE CYIOYHH-
CTBO, LMUBIIBHUM MpOLEC, e(EKTUBHICTb,
npollecyanbHi  MepefiyMOBH,  3aBJaHHS,
3’sCyBaHHs1 0O6CTaBHH CIIPaBH.

Cmamms npucssuena 00CAIOHEHHIO
NUMAHKS BNAUBY HOPM UUBIALHOEO NPO-
UecyarvbHoeo npasa Ha epekmusHicmo
UuBiAbHOZO CcydouuHcmsa. AHari3yromeo-
CA YUBIAbHI NPOUECYANbHI HOPMU, WO 3a-
beaneuyromo BUKOHAHH CYOOM 30B80QHbL
yusiavnoeo  cydouuncmsa. Obepynmo-
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BYEMbCA, WO 2APAHMIAMU BUKOHAKHA
3a80aHb YUBIALHORO CYOOUUHCMBA BUCTY-
naromo 0608’ A3KU cyody cnpamMosysami Cy-
dosuii po3easd Ha 3abe3neuerns NOBHOEO,
8cebiunoeo ma 06’ eKMmuBHOeo 3 ACYBAHHS
obcmasun cnpasu; sudHauami obcmasu-
HU, SIKi MQrOmMb 3HAYeHHS OASL CNpasii,
Koa0 Ookasig g8i0nosidno do xapakmepy
CNIpHUX NPasosioHOCUM [ po3 ACHIOBAMLL,
AKil i3 cmopin caid dosecmiu nesHi 06-
cmasuru. Pobumscs 8UCHOBOK, W0 Cyo He
MOdxce 8idmosumu 8 no3osi 3a HedogeoeHi-
cmio, AKWO 8iH He 8xcus s8cix nepedba-
YeHUX NPOUecyasvbHUM 3AKOHOM 3ax00i8
u0do 3’acysarnns 8cix 06CMasuH cnpasi,
AKi 8x005mb 8 npedmem JOKA3YBAHM.

Cmamovs nocssujena uccAe008aHUIO
BONPOCA BAUAHUS HOPM epaANOaHCKO20
npoueccyarbHozo npasa Ha 3pgexmus-
HOCMb epancoanckozo cydonpoussodcmaa.
AHaausupyromes eparcoancKue npoyeccy-
anvHble HOpMbL, obecneuusarolue 8vlNoA-
HeHue cydom 3adau epandancKkoeo cyoo-
npoussodcmsa. (ObocHosbiBaEMCS, 4MO
eapanmuami BbINOAKEHUA 3a0a4 epadxc-
danckozo cydonpouszsodcmea Bovicmyna-
rom obsazanHocmu cyda HANPaAsALme Cy-
debHoe paszbupamenrvbcmso Ha obecneyenie
NOAHO20, BCECMOPOHHEeEO 1 06BeKMUBHO20
suLACHEHUA obcmosamervcms Oeaa, onpe-
deasamos obcmosamenvcmsa, umerowjue 3Ha-
yeHue 0as deaa, kpye dokasameavbcms 8
coOmBemcmsuy ¢ XapaKkmepom CnopHbLx
npasoomHoulerutl U pasvsacHamo, KaxKoi
u3 cmopor caedyem dokazame onpede-
AeHHble obcmoamenvcmsa. [lesaemcsa gol-
800, 4mo cyd He MOcem OMKA3AMb 8 UCKe
no HedoKA3QHHOCMU, eCAU OH He NPUHSAA
8ce npedycmomperHole NpPOLEeCCyasbHbLMm
3QKOHOM Mepbl NO BbLACHEHUIO 8cex 06-
cmosameavcms Oeaq, 8xo0auiux 8 npeo-
mem 00KQ3bi8AHUA.

The article is researching the
impact of the civil procedural law on
the effectiveness of civil proceedings.
It is analyzed civil procedural rules to
ensure fulfillment by court of objectives
of civil proceedings. It is justified that
guarantees of fulfillment of objectives of
civil procedure are the duties of the court
to direct the trial to full comprehensive

and objective clarification of the
circumstances of the case, to determine
the circumstances relevant to the case, the
range of evidence according to the nature
of legal disputes and clarify, which party
should prove certain circumstances. It is
concluded that the court cannot deny a
claim for lack of proof, if it [ailed to take
all prescribed procedural law measures to
ascertain all the circumstances that are
the subject of evidence.
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