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M. IloronbKHH,
KaHIMIaT I0PUIMYHUX HaYK,

IOUEHT Kadenpy MpaBa iHTeJeKTya/JbHOI BJACHOCTI Ta KOPIOPATUBHOIO IpaBa
HauionaneHoro yHiBepcutety «OnecbKka 0pUAMYHA aKaIeMist»,
3aCTYNHUK Haua/lbHUKA Billily CyIOBOrO 3aXUCTY
JIT «YKpaiHCbKHE {HCTUTYT MPOMHUCJIOBOI BJIACHOCTI»

M. 3axapeHkKo,
CTYIEHTKa IOPUAMYHOrO (DaKy/abTeTY
KuiBcbkoro HanioHanbHoro yHiBepcutety imeni Tapaca lleBuenka

CIIEIIIAJII30OBAHUY CY] I3 PO3IJISY CIIPAB
Y COEPI IHTEJIEKTYAJIBHOI BJACHOCTI B YKPATHI:
IIOMUJIKA YY1 HEOBXIJTHICTB?

[TutanHss HeoOXigHOCTI CTBOpeHHS
Creliani3oBaHOTO CyLy 3 PO3TJIsILY CIpaB
y cdepi iHTeJEKTYaNbHOT BJACHOCTI BKe
JIOCUTb TPUBAJHUH Uac PO3IMSAAAETHCS CY-
YaCHUMH OPUCTAMH.

[Ipuiimatoun pillleHHSI PO CTBOPEHHS
BiMOBIAHOTO CYyAy, HEOOXiIHO BUBYUTHU
JOCBifl fepxkaB, §IKi BxKe MaioTb MOAiOHi
Cy[H, IpOaHani3yBaTH JOBOAU HA KOPUCTD
HOro CTBOpeHHS Ta MpoOJeMH, MOB’ f3aHi
31 CTBOPEHHSIM TAKOro CYAY.

Hacamnepen kopoTko mpoaHasizyeMo
JOCBiN 3apyOi?KHUX KpaiH Y L[bOMY MHUTaH-
Hi. [Tepuu# npuknang — PenepasbHuil na-
tertHud cyn y @PH. [isnpHicTb Horo pe-
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TJIAMEHTYETbCS OKPEMHUM 3aKOHOM, BiH Hi€
He3aJ/1e’KHO Bill OpraHiB BUKOHABYO! BJAMH,
a 0coOJ/IMBICTIO HOTO € Te, 110 IO CKJIaLy
BXOZAATb CYANI-IOPUCTH Ta CYAAI, AKi MalOTh
OCBITY B rajly3i TeXHIiKM U MaTeHTYBaHHS.
Bapto 3a3HauuTH, 110 OfHi€I0 3 BUMOT M0
CYALIB MaTEHTHOrO Cyly € CTaxK poOOTH
B AKOCTi eKcllepTa B NaTeHTHOMY BilOM-
ctBi. BogHouac ®enepasbHUN MaTeHTHHH
cyn ®PH nume npuiiMae pilieHHS 10710
HaJaHHS TIpaB Ha O00’€KTH MPOMHUCJIOBOL
BJIAaCHOCTI. A cmpaBu INIpo TNOpYLIEHHS
npaB Ha 00’€KTH MPOMHCJIOBOI BJACHOCTI
pO3I/IA1aloTbCcs LMBIMBHUMM CydaMH 3a-
ra/abHOI ropucaukuii [2, ¢. 30].
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Hactynmuu#i npukmag — NaTeHTHHH
cyn UlBewii, mix yac cTBOpeHHS SIKOTO 3a
OCHOBY OyJI0 B35ITO MOJeJ/b MaTeHTHOro
cyny Himeyunnu. BiH nie gK cynoBu#
opraH, SIKMH aOCOJIIOTHO He 3aJieKHUH
Big mnaTteHTHoro BimomcTBa. ¥ IlaTteHt-
Homy cyai IIBenii cTBopeHo Tpu Koseril
(ceHaTH) n1s po3rAIsiLy COpaB y Pi3HUX
raqy3six TeXHiKM Ta CKapr LIOA0 OXOpo-
HU TMpaB Ha TOBApHi 3HAKW i MPOMHUCIOBI
3pasku [2, c. 30].

CyuacHa cymoBa cucrema Begwuxoi
Bpuranii 1mono BUpilleHHS MaTeHTHUX
cropiB nependayae HasBHICTb MaTEHTHUX
cyniB rpagcTB, SIKi po3T/sffaloTh Crpa-
BH, ILI0 TOB’si3aHi i3 MpaBaMH MPOMHCIIO-
BOI BJIACHOCTi, 3a MeEpIIOI0 iHCTaHLIE0.
[latenTHi cyau rpagctB Oy/aM CTBOpEHi
BiAmoBigHO 10 3akoHy Benukobpuranii
PO aBTOPCbKe MPaBO, NPOMUCJIOBI 3pas-
ki Ta mareHTH 1988 p. K anbTepHaATH-
Ba [latenTHOoMy cyny, wWo Oie y ckaami
Bucokoro cyny. IOpucaukiis nateHTHUX
CyniB Trpa)CTB PO3NOBCIOMKYETbCH Ha
Teputopito Bciel kpaiHu. CymOYMHCTBO B
NaTeHTHUX CylaX rpadcTs € Oisbll orme-
paTUBHUM i JelieBuM, HiXK y IlateHTHoO-
My cyai. TicHa B3aemonisi mMaTeHTHOroO
BiIOMCTBa, MaTeHTHUX CYHiB rpacTB Ta
[TaTeHTHOrO Cyny f03BOJIsSI€ 3a0€3MEUUTH
BUCOKY e(eKTUBHICTb OPHUTAHCBKOI CyIO-
Boi cuctemu [2, ¢. 31].

CJIij 3a3HaUUTH TAKOXK, 110 B THX €B-
pOMeNChKUX KpaiHax, e BiICyTHI maTeHT-
Hi Cyad, CIOpH, 110 BHHHUKAWOTb Yy cdepi
iHTe/IeKTya/bHOI ~ BJIACHOCTi,  pO3Isaa-
I0TbCSl B LMBIIBHOMY 4YM KpHUMiHAJbHO-
My TIPOBaI’KE€HHI 3araJbHHUMH CyIaMH
3arajibHOI IOPUCHHUKILI a60, 3a/leXHO BiI
NpefMeTy CIOopY, PO3NOMIIAITLCH MiX 3a-
raJbHUMH CYJaMM 3arajbHO! FOPUCAUKLIL
YM aAMiHICTpPAaTMBHUMH cyldamu. To6To B
JKOMHIM KpaiHi HeMae Takol posrasyKeHol
CUCTEeMH IIiJBiIOMYOCTi, $IKa BUHMUKJIA B
YKpaiHi micss CTBOpeHHS crielja/i3oBaHo-
ro afMiHiCTPaTHBHOTO CYIy, Ta sIKa HaBPS[
YY TO3UTHUBHO Bilirpae poJib y IIBUIKOMY,
MOBHOMY, 00’€KTHBHOMY PO3IJIsiii CHOPIB,
110 BUHMKAIOTh y c(epi iHTeJeKTyaabHOL
BJIACHOCTI, ¥ TiIHOMY piBHi 3aXHCTy TpasB i
3aKOHHUX iHTepeciB cy®’eKTiB mpaBa iHTe-
JIEKTYaJIbHOI BJIaCHOCT.
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[Ile omHuM UTiKaBUM MPUKAATOM €
Pociticbka @epepartiisi, sika Mae CXOXKY 3
YKpalHOIO [epkKaBHY CHCTEMY MPaBOBOI
OXOPOHH iHTeJeKTyaabHO! BaacHocTi. Ha
NoyaTKy JHIHS PO3MoYyaB poOOTy Imep-
mui y Pocii cremjanizopanuii cyn — Cyn
3 iHTe/JeKTya/lbHUX NpaBs, AJas poOOTH B
saxomy ykazom [Ipesunenra Pocii npusna-
yeno 15 cynni. Hauuii Cyn 3 iHTeJeKTYy-
aJbHUX MpaB JigATUMe y cepi MaTeHTHUX
npaB i TOPTOBEJbHUX MapoK, a MUTaHHS
ABTOPCHKHUX IIPaB 3/€0i/MbLIOT0 ONHUHUJIU-
Csl 11032 30HOI0 yBaru gaHoro cymy [1].

TakuM uWHOM, OYEBHAHUM € (aKT,
110 KOXKHAa JeprkaBa I0-pi3HOMY BH3Ha-
Yyae CTPYKTYpy CIeliaJi30BaHOTO CyAy Yy
ctepi inTesektya bHOl BiacHocTi. [Ipore
TaK 4d {Haklle, 10CBia 3apybOiKHUX KpaiH
CBiIYMUTb, 110 CTBOPEHHSI TaKOTO CYLy €
HeOOXiIHUM [J/1 HOpPMasJbHOTO H edek-
TUBHOTO PO3IVISNY CIpaB, SKi HajJexaTb
JI0 3a3Ha4yeHOl KaTeropil.

OpHak He MOXHa TOBOPUTH TPo Ges-
3anepeyHy HeOOXiIHICTb 3aCTOCYBaHH$
JOCBify 3apyOiKHHUX [ep:KaB y LbOMY
NUTaHHI 0e3 HaleXXHOro JOCJiIKEHHS
VKPaiHCbKOTO MiATPYHTS [/ CTBOpPEH-
HS BiANOBIOHOrO CITIeILiaJi30BaHOTO CYAY.
Tomy cnpobyemo Hacammepen HaBeCTH
apryMeHTH, §Ki BKa3yloTb Ha IOLiJb-
HICTb CTBOpPeHHSl CIeLia/ji30BaHOro Cymy
y cdepi iHTeJeKTyanbHOI BJACHOCTI B CY-
JOBil cucTeMi YKpaiHH.

Hacamnepen mudepenuianis BimHOCHH
iHTeNIeKTyaNbHOI BJIACHOCTI 0OYMOBJIIOE
pO3IJIsiA CIIOPiB CyaaMM pi3Hol crewiaJisa-
uii (UMBiJIbHI Ta KpUMiHA/IbHI, aAMiHiCTpa-
THBHI Ta rocmogapchki). [IpoGaema mo-
Jrae B TOMYy, 110 BiIHOCHHU Yy cdepi
iHTeIeKTyaNbHOI BJIACHOCTI CKJIAAAI0THCS
K 3 aAMiHICTPaTUBHUX, TaK ¥ i3 LUBi/b-
HUX, 2 TOMY PeryJiolTbCcsl HOPMaMH pis-
HUX raJjly3el paBa Ta po3r/sifalThcs Cy-
naMu pisHoi crenjanizauil. Taka curtyauis
Ma€ HaCJiIKOM HEOIHO3HAYHICTb CYHOBOL
NPaKTHKH, [10 HEeraTUBHO BIIMBAE Ha
piBeHb 3axucTy mnpaB oci6. Binbuie Toro,
npouecyasjbHe 3aKOHOAABCTBO YKpaiHU
He Mae€ 4iTKO BU3HAYEHOro KoJia CIIOPiB
y cdepi iHTeseKTyanbHOI BJIACHOCTI, IO
HaJleXkaTh N0 IOPUCAMKIII TOTO YH iHIIOTO
cyny. e TakoX MeBHUM YUHOM YCKJaL-
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HIOE TIpollec peaJsiizalil npaBa Ha CYyIOBUH
3aXHUCT.

Bax/aMBo TakoX BiA3HAUMUTH, IO
pO3IJIsiA clpaB y cdepi iHTeIeKTya bHOL
BJIACHOCTI MoTpebye HAsBHOCTI B CYJIJiB
KOMIJIEKCHUX 3HaHb 3 IOPUCHPYAEHLT,
{HTesleKTyasbHO! BJACHOCTI Ta cCrielja/b-
HUX TeXHiYHHX 3HaHb. O4eBHOHO, 10 3a
BiICYTHOCTi B CYAMNiB TakuX 3HaHb HeOO-
XiIHUM € TIpU3HauYeHHs CYyJIOBOI eKcIep-
THU3H, BHUCHOBOK $IKOI BHpIilllye TexXHi4yHi
mutanHsA. OQHAaK eKCIepPTHHUH BHCHOBOK,
AK i OyAb-KUH [0Ka3, IS CyLy He Mae
3a3JaJieriib BCTAHOBJEHO! CHUJU. 3Bimcu
cJifye, 0 AJS HajeXHO! OLiHKH Tako-
ro J0Kasy CyAAsl Mae€ BOJIOAITH MeBHUMHU
creljaJbHUMU 3HaHHAMU. Ha cboromdi,
32 BIiACYTHOCTI cneujasizoBaHOro Cymay
U, BiOMOBiIHO, BiACYTHOCTI «crmeuiaJizo-
BaHHUX» CYMMAIB, PpillleHHS TNPUHMAaIOThCS
Ha OCHOBi BHCHOBKIB eKCIepTH3H abo X
npUsHauaeThcs  MOBTOpPHA/ 1oAaTKoBa/
KOMicilHa eKCIepTH3a, sKa Mae€ HacJif-
KOM 3aTATyBaHHS CTPOKIB BUpIilLIEHHS
crnpaBd. ToMy cTBOpeHHs creliaJi3oBa-
HOTO CyAy 3HAQUHO 3MEHIIUTb BHUIALKH
NpHU3HAUeHHS eKCNepTU3H, sika Oyae MpHu-
3HQUaTHCA JHLIe B 0COOJIMBUX BHUMAAKAX,
KOJIM He OyJie JOCTATHbO HABITh CleliaJb-
HUX 3HAHb CYIJiB.

o Toro »x HUHI po3rJsif crnpas y chepi
{HTe/JIeKTyaslbHOI BJIACHOCTi Mae€ HH3KY
npoOJ/eM, sKi MOXyTb OyTH BUpilleHi
LJIAXOM  CTBOPeHHS  CIeliasi3oBaHOro
cyny. Hacammepen Taxumu mnpobsaemamu
€ TPUBAJICTb PO3NJsALY clpaB y cdepi iH-
TeJIeKTYa/bHOI BJACHOCTI (iepem-liﬁ CTPOK
HUHI CKJagae 2,5 pOKH); HasIBHICTb MpoO-
OJieMH BU3HAUEHOCTI miaBimoMuocTi U mif-
CYIOHOCTI MOCJIiI?KyBaHOI KaTeropii crpas
(Hampuksiaz, SKIIO CrpaBa MigBigOMua aj-
MiHICTPaTUBHOMY CYHy — 3a MicLeM 3Ha-
XOJUKEHHSI 103MBaua, SIKUIO LMBIJIbBHOMY
— BiANOBimaua, y pasi BUMHEHHS IPaBO-
MOpYIIeHHST — 3a MicleM HOro BUMHEHHS,
y pasi BUMHEHHS I[IPaBONOPYLIEHHS B Me-
pexi IHTepHeT — B3araji uiTKo He BCTa-
HOBJIEHO); BIICYTHICTb €IMHOI MPAKTHUKHU
3aCTOCYBaHHSl 3aKOHOJABCTBAa LIOAO J0-
CJIiKYBaHO! KaTeropii crpas TOILIO.

[3 3asHauyeHoro Buile mocTae 06’€k-
THUBHA HEOOXIiAHICTh Y CTBOPEHHI crewiaJi-

30BaHUX CYHiB y c(epi iHTeseKTyanbHOl
BaacHocTi. [IpoTe He MOXKHA He BKaszaTu
Ha TeBHi mpoOsaeMH, IKi MOXKYTb BHHHK-
HYTH MiI 4ac CTBOpPEeHHS TaKHUX CYHiB
Ta MOXYTb CIHPUUMATHCS $IK CBiIYeHHS
HeJIOLIJbHOCTI 1X BHOKpeMJeHHs. Tomy
HaBelIeMO HaWOiIbIl rocTpi mpobaemu
Ta MOXJ/MBI LIIAXM iX BUpiweHHs. Ha-
cammepen TMocTaHe TnoTpe6a 3HAYHOTO
(biHaHCYBaHHSA 3 JepKaBHOTO OOMKETY
o5 hopMyBaHHS U 3abesnedyeHHS Ma-
TepiaJibHO-TeXHIYHOI 0a3W HOBHUX CY/IB.
J1s1 3MeHIIEeHHS BHAATKIB MOXKJIMBUM
€ CTBOpPEHHH Crelja/i3oBaHUX CYHAiB Ha
6as3i [il0401 CHUCTEMH TOCIOAAPCHKUX CY-
niB. HactynHoto mnpobsemoto Oyne He-
OOXifHICTb BHECEHHSI TPYHTOBHUX 3MiH
J0 HU3KH HOPMAaTUBHO-NPaBOBHUX aKTiB.
Tax uu iHakKIle, LbOrO He YHHKHYTH, Of-
HaK CJifl 3a3HA4YWTH, WO TaKUH Mpolec
OyB HeOOXiTHUM i HOUiNbHUM HaBiThb 6e3
CTBOPEHHSI BIANOBINHHUX CYHiB, OCKIiJb-
KM HEBU3HAQUeHICTb [ CylNepeduBiCTb
3aKOHOJaBCTBAa € Ha CbOTOAHI OJHHUM i3
(hakTopiB rajbMyBaHH§l U 3aTATyBaHHS
npouecy Ppoariasay crnpaB y cdepi iHTe-
JIeKTyaJibHOI BaacHocTi. [l noJerimeHHs
i IpUIIBUALLIEHHS NIPOLECY 3MiHM 3aKOHO-
IaBCTBa He 3alBUM Oyie BUKOPHUCTaHHS
IOCBiny 3apyOi>KHMX KpaiH y LbOMY MH-
taHHi. TakoX, Ha Hally AYMKY, JIOTiYHUM
3aBepIlIEHHSIM OHOBJIEHHS YHHHOIO 3aKo-
HOJAaBCcTBa Mae cTatu npuuHsatts [lpo-
IeCyasbHOTO KOJEKCY {HTeJeKTyasbHOI
BJACHOCTI YKpaiHH, 110 CTaHe 3anopy-
KOIO LIBUAKOTO M e(eKTHBHOIO PO3IJISALy
BiZIMOBIZHOT KaTeropii crpaB Ta OCHOBOIO
HisiIbHOCTI crelianidoBanux cymiB. Ode-
BUJIHUM € Te, 110 CTBOPEHHS CIleljaJi3o-
BaHUX CYHiB MoTpeOyBaTHMe HacamIepen
3HAUHOI KiJbKOCTI KBasi(piKoBaHUX Ka-
apiB. BogHouac npolec MiAroTOBKM MoXe
3aUHSTH JOCUTb TPHUBAJUU MPOMIiXKOK
yacy. Tomy npouinbHHM Oyne 3asnydyeHHS
J0 crienjanisoBaHUX CYAIB CyIAiB, sIKi BxKe
MaloThb Bi[IOBiIHY OCBIiTY Ta NOCBiH BUpI-
IIeHHsI TaKuX cropiB, abo 6panu ydacTb
y Tporpamax MiABUIIEeHHS KBaJiikauin
€C, abo e creujanicramu y cdepi iHTe-
JIEKTYaJIbHOI BJACHOCTI ¥ MOXKYTb CKJa-
CTH KBaJi(piKALIAHUN iCIUT AJIS OTPUMaH-
HS CTaTyCcy CYAJi.
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Otxe, i3 3a3HaUEHOr0 BHIIE MOXK-
Ha 3pOOMTH BUCHOBOK PO HEOOXiAHICTb
CTBOpPEHHsl cHeliali3oBaHUX CYAIB Y
ctepi iHTeseKTya bHO! BaacHOCTi. Bifb-
1le TOro, npobJjeMu, siKi MOXKYTb BUHHK-
HYTH i yac (pOpPMyBaHHS CUCTEMH TaKUX
CyliB, MOXKYTb OyTH BHpilleHHi LIISXOM
yIOCKOHAJ/IeHHS 3aKOHOIAaBCTBA Ta MpoBe-
NeHHs IHIIUX [iHd, 9Ki 4acTKOBO OIHCAaHi
Bullle. ToMy, Ha Hally AyMKY, CTBOPEHHS
crieljani3oBaHUX CyHiB y cdepi iHTesek-
TyasbHOI BJIACHOCTI MAaTHMe HaCJIiIKOM,
y Tepuly 4Yepry, TMOKpalleHHs Mpolecy
peaJizalil mpaBa Ha 3aXHUCT y Wil cdepi,
a TakoX 3po0UTb Horo OiJbll e(peKTHB-
HUM Ta $SIKICHUM. BopHouac CTBOpeHHS
TaKUX CyAIB MaTHUME HACJ/JiIKOM HHU3KY
TeXHI{YHHUX NpoOJeM, NOYMHAUMU Bif 00-
paHHs MoJeJi CHCTeMM Cclieliaji30BaHUX
CyNiB Ta 3aKiHYyIOUM 3aKOHOJABCTBOM,
siKe peryJ/ioBaTUMe IiX AisiibHicTb. [Ipore
Li NpOLEeCH € JIOTIYHUMHU ¥ 3aKOHOMipHHU-
MH, a TOMY AJs IX TOAOJNaHHS HeoOXim-
HOI0 € 3JaroJxKeHa po6oTa HAaYyKOBLIB i
MPaKTHKYIOYMX IOPUCTIB, §Ka 3POOHUTH
MOXK/JIMBOIO CTBOPEHHSI CUCTEMH CIleljadi-
30BaHUX CYiB, 110 Oyae AIHCHO Ni€BOIO H
e(PeKTUBHOIO.

KirouoBi cJoBa: mNaTeHTHUH CYI,
po3rJsii cnpaB y cepi iHTesneKTyasnbHOI
BJIACHOCTI, CHeliaji3oBaHUU cyx y cdepi
iHTeJIeKTyaslbHOI BJACHOCTI, HOLIIBHICTDH
CTBOPEHHS MATEeHTHOTrO CYLY.

Cmammio npucesueqo 00IpyHmysar-
Hto doyinrvHocmi il HeobxiOwocmi cmeo-
penns 8 Ykpaini cneuiarizosaroco cydy
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3 poseandy cnpas y coepi inmesexmy-
aAbHOI BAQCHOCMI, HABLOEHO OCHOBHI
apeymenmiu HQ KOpPUCMb CMBOPEHHS
makoeo cydy, a maxkox: npoaHani3osa-
HO MOMCAUBL MPYOHOWi, KL MONMYMb
BUHUKHYMU Y NPOUECi BUOKPEMACHHS
maKkozo cneyianrizo8anozo cyoy.

Cmamoea nocsauwena 0060CHOBAKIIO
yeaecoobpasnocmu u Heobxodumocmu
cosdanus 6 Yxkpauume cneyuaiu3upo-
BAHHO020 cyda no paccmompenuro 0es 8
cepe unmennrexmyanrvrol cobcmeer-
HOCMU, npugedeHbl. OCHOBHbLE APSYMEH-
Mol 8 NOAL3Y CO30aHU MAKO20 cyoa, a
maKce NPoaHaAUIUPOBAHLL me mpyo-
HOCMU, KOMOpble MO2YM B03HUKHYMb 8
npouecce 06pa3osanLLs MAKO2O CReyua-
AUBUPOBAHOEO CYOQ.

The article is dedicated to
reasoning expediency and necessity of
establishing The Specialized Court on
Intellectual Property Cases in Ukraine,
we also described the main arguments
for creation of such Court and analyzed
all difficulties, which may arise in the
process of separation such Specialized
Court.
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