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Methodology of theory and practice of jurisprudence

METHODOLOGY OF THEORY  
AND PRACTICE OF JURISPRUDENCE

А. Ovchinnikova,
Doctor of Arts, Professor, Department of Theory of State  

and Law of the National University “Odessa Law Academy”

CONCEPTS OF LEGAL CULTURE:  
NOTION, STRUCTURE, CONTENT

The article deals with understanding 
of the legal culture as a system of con-
cepts. From the standpoint of informa-
tive-semiotic approach to the legal cul-
ture, concepts are used as translators of 
legal values, means and ideas. The struc-
ture of legal concept includes notion, 
passive (historical) and active (actual) 
elements, which also determine levels of 
comprehending of concepts. The content 
of concepts includes notion, stereotypes 
and values of legal sphere.

Formation of the modern method-
ology of understanding the rights re-
quires consideration of the multiplicity 
of its nature and irreducibility to a sin-
gle concept, even extremely wide. From 
this perspective, as a defining principle 
of pluralism of philosophical and legal 
and general theoretical discourses aims 
to show the epistemological plurality 
of the very concept of law. It therefore 
expressed the opinion that the various 
legal categories used to display differing 

legal sphere is not so much the content 
and volume, as the scope of application.

Meanwhile, the continued relevance 
of the question remains the categorical 
status of legal culture. Despite the diver-
sity of approaches to this fundamental 
phenomenon of the legal life of any soci-
ety, it should be stated that the problem 
of its substantive content, functioning, 
theoretical and philosophical and legal 
thinking is still open. The reason for the 
undying interest in the legal culture is 
defined by the fact that it acts primarily 
as intersubjectivity sphere of human life 
appears as a system of concepts as a 
special meaning, forming the boundary 
between legal and reflections by unlaw-
ful.

Thus, the purpose of the present arti-
cle is a system to identify the concepts 
of legal culture in order to reveal its con-
tents are not using structural and func-
tional analysis and from the standpoint 
of the phenomenological vision of law.
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V. Zavalniuk,
PhD,

Professor of Theory of State and Law
National University “Odessa Law Academy”

LEGAL TRADITIONS AND UNDERSTANDING  
LEGAL REALITY ANTHROPOCENTRIC

National character of the Ukrainian 
people is fertile ground for laying the 
foundations of a national legal anthropol-
ogy. Natural environment, and geopolit-
ical position of Ukraine, and the nature 
of family relationships with the specific 
features of life and the dramatic events 
of history, and the specificity of cultural 
processes. Anthropocentric understand-
ing of the legal reality is a close and 
natural for the Ukrainian people.

The legal traditions of Ukrainian 
people rooted immemorial. Will hardly 
prove that the formation of the modern 
Ukrainian state and its prospects as the 
rule of law, the history of human rights 
and freedoms in Ukraine should be un-
derstood in its relationship with national 
traditions.

As a result, given specified above 
definition of the term “legal mentality,” 
we will use such his understanding: the 
legal mentality – a defined natural, his-
torical and social conditions being rela-
tively stable picture of the legal reality 

and stereotypes legal behavior inherent 
in social communities of different levels 
and origin (ie you can talk about legal 
mentality of ethnic groups, professional 
and age groups, local communities, etc.).

Postulates anthropocentric perception 
of the world was near and natural for the 
Ukrainian people, and this explains their 
approval in public opinion over many 
centuries of history.

Consequently, the national character 
of the Ukrainian people is fertile ground 
for laying the foundations of the na-
tional legal anthropology. Development 
legal concepts promoted features worl-
dview and spirituality of the Ukrainian 
people, which are caused by many fac-
tors, among which can be called and the 
environment, and geopolitical location 
of Ukraine, and the nature of the rela-
tionship with specific features of items, 
events and dramatic history, and specific 
cultural processes. Anthropocentric un-
derstanding of the legal reality is a close 
and natural for the Ukrainian people.
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Constitution of Ukraine in action

CONSTITUTION OF UKRAINE IN ACTION

S. Matvieiev,
Candidate of Law Sciences,

Associate Professor at the Department of Theory and History of State and Law,
Luhansk State University of Internal Affairs named after E.O. Didorenko

LEGITIMACY AND LEGALITY  
AS FEATURES OF THE STATE POWER

Activation of social life in modern 
society, increasing role of political and 
legal processes have caused some open-
ness of terminological systems in many 
social sciences, which is manifested pri-
marily in using special concepts in the 
common language. Modern public com-
munication abounds with statements 
of government officials, politicians and 
just ordinary citizens, containing a large 
number of legal, political and adminis-
trative terms, the meaning of which is 
often misunderstood. This observation is 
also true for a “legitimacy” concept – a 
term that has almost came into general 
use and everyday speech.

Term “legitimacy” is sometimes 
translated from French as “legality,” 
whereby its content is replaced by the 
content of legalization. However, in our 
opinion, in this case it refers to the “le-
gality,” which means the legitimacy of 
the state power and involves formation, 

organization and functioning of the state 
power in accordance with applicable leg-
islation in the country: the constitution 
and other laws and regulations. Based on 
the analysis, it can be stated that such 
an interpretation for identification of le-
gitimacy and legality of the state pow-
er, is not quite accurate. “Legitimacy” 
and “legality” are close but not identical 
concepts. The first one is of appraising, 
ethical, and political nature, the second 
one is legal and ethically neutral.

Along with the existing complex ap-
proaches to the definition of “legitima-
cy” in modern legal literature, the issue 
of the need of legitimacy of the state 
power as its compulsory feature is de-
batable as well.

The author believes that the state 
power should be built and operated on 
the basis of legitimacy and legality as 
integral signs for the state of democratic 
orientation.
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N. Barbashova, 
Doctor of Law Sciences, Associate Professor,

Associate Professor at the Department of Economy Law,
Donetsk State University of Management

REGIONALIZATION OF THE UNITARY STATE

Today in Ukraine there are significant 
policy changes which are associated with 
the course of development. A central 
issue of domestic and foreign political 
discussions is the type of government 
and the territorial integrity of Ukraine. 
The paper studies the decentralization 
of public authority in a unitary state. In 
this case decentralization aims to build 
a regional power. It was found that the 
problem of transformation of the existing 
type of government is primarily caused 
by the dominance of the unitary princi-
ple of public administration.

At the domestic level devolution of 
public administrations is the “appropriate 
response” to the integration process, and 
it means the identification of individual 
territories that have “special” features 
such as political identity or ethnic, his-
torical, geographical, economic charac-
teristics. Central government is forced to 
meet the requirements of the regions for 
expansion of domestic and international 

jurisdiction. The best way of reforming 
the current system of government should 
be the decentralization of public author-
ity. In the unitary system of govern-
ment, these transformations should aim 
to create a regional power. Because of 
the relative homogeneity in Ukraine (it is 
relatively smooth change of the national 
composition, religious identity and histor-
ical identity of regions), identification of 
regions should coincide with the existing 
administrative and territorial system. It 
was established that in the unitary state 
model the promising direction of regional 
management modernization is the cre-
ation of regions with legislative powers as 
territorial units with its legal personalities 
and direct elections for heads of regional 
administrative centers. In this context, 
the regions are endowed with legislative 
powers for the organization and regula-
tion of their authority on their territory. 
In fact, we are talking about the possibil-
ity of creating a regional power.
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Constitution of Ukraine in action

В. Kravchuk,
Candidate of Law Sciences, Associate Professor,

Associate Professor at the Department of Theory and History of State and Law,
Law Faculty,

Lesya Ukrainka Eastern European National University

THE PROCEDURE FOR APPOINTMENT  
AND ELECTION OF JUDGES AS AN ELEMENT  
OF THEIR CONSTITUTIONAL LEGAL STATUS

 
In the modern conditions the issue 

of appointment and election of judges 
on their positions acquires outstanding 
actuality. There is no doubt that the 
authority of all judicial system directly 
depends on professionalism of certain 
judges, on fair and impartial implemen-
tation of their duties. The procedure for 
appointment and election of judges on 
their positions in Ukraine today causes 
discussions not only among the repre-
sentatives of legal science and practi-
tioners but also among ordinary citi-
zens.

With development of science of con-
stitutional law in Ukraine, it becomes 
obvious that, considering constitutional 
legal status of judges, an important is-

sue is the procedure for appointment and 
election of judges on their positions. It is 
possible to assert that the exact category 
“constitutional status,” getting wide rec-
ognition, is the scientific instrument of 
determining place and role of judge not 
only in the judicial system but also in 
society and state. This category enables 
to educe the basic structural elements of 
constitutional legal status of judges and 
outline their features.

Constitutional and legislative require-
ments, which establish the procedure 
for election of judges on their positions, 
determine the granting of the specific 
rights and duties, and also guarantees 
that allow judges to carry out the func-
tion of justice effectively. 
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N. Bocharova,
Candidate of Historical Sciences,

Professor at the Department of Social and Humanitarian Disciplines,
Dnepropetrovsk State University of Internal Affairs

FREEDOM OF CREATIVITY AS CONSTITUTIONAL  
VALUE OF INFORMATION-ORIENTED SOCIETY

The article is devoted to the deter-
mination of maintenance of freedom of 
creativity from the point of view of con-
stitutional axiology, and to the analysis 
of its basic elements and borders of the 
constitutional regulation. It is empha-
sized that freedom of creativity gains the 
character of actual constitutional value 
of global significance, which stipulates 
basis of development of personality in 
the new terms of domination of informa-
tional technologies and innovations.

The author shows that the freedom 
of creativity envisaged in constitu-
tions means creation of the conditions 
for the use of this freedom, foremost, 
by constitutional establishment of le-
gal protection of intellectual property, 
which already acts as an independent 
object of the constitutional regulation. 

Freedom of creativity is a right which 
enables work of researchers, inventors, 
and any other creative workers. The 
freedom to dispose the results of the 
creative work consists in possibility 
of independent determination of legal 
destination of result of creative activ-
ity. It also includes a competence on 
the defence of the broken rights on the 
results of creative activity, including 
defence of intellectual property. In-
sufficient attention in relation to the 
protection of rights for the creators of 
intellectual products conduces to the 
losses of material, moral and political 
character. In this connection freedom 
of creation and its structural elements 
become important state and legal stan-
dards at the modern stage of communi-
ty development.
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Reforms in Ukraine

REFORMS IN UKRAINE

М. Vasylenko,
Doctor of Laws, Doctor of Physical and Mathematical Sciences,  

Professor, Professor of EU Law and Comparative Law
National University “Odessa Law Academy”

 

CRISIS OF INNOVATION  
IN THE UKRAINE IMPERFECTIONS  

AND IGNORE INNOVATIVE LEGISLATION

In an era of high technology level of 
economy is largely determined by inno-
vation processes in the country. Today 
undeveloped innovation infrastructure 
in Ukraine hampers the development 
of other related systems, including new 
knowledge, technologies and production. 
The lack of systemic economic and legal 
measures for state support of innovation 
activity, widespread divergence between 
private-interest for the creation and de-
velopment of innovative structures and 
public interest to control their activities, 
taxation activities of others – all this 
creates significant barriers to not only 
the innovative development of the coun-
try but also sustainable development of 
modern economy country at all.

Innovative developments in terms of 
neoliberal crisis involves the active inter-
vention of state institutions in economic 
activity, attracting investments to the in-
novation sphere, forming close relations 
and strengthening cooperation between 
universities, research centers and indus-
try with the support of the state. The 
negative effects of the decline of inno-

vation development in Ukraine occurred 
exactly by eliminating the state support 
of the structures of the state and the 
legislator. More high-tech technology 
should take more decisive position in the 
economic growth of the state and qual-
ity development of innovative processes 
should be considering new technological 
paradigm and should be provided with 
appropriate economic and legal support, 
characterized by efficient public support.

Economic relations in today's econo-
my without state innovation policy tend 
to reduce the profitability of operations 
and to reducing long-term projects, and so 
necessary is the rejection of the neoliberal 
market doctrine, beyond socio-economic 
rationality and leads to excessive finan-
cialisation of the economy and reduce the 
role of innovation factor in ensuring eco-
nomic growth in developed countries un-
til his ousting in less developed countries. 
In the present circumstances the state, 
more than ever, must regulate the devel-
opment of market institutions-organiza-
tions, first of all, innovative, all possible 
economic, legal and political means.
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A. Pavliuk,
Student,

Kiev National Economic University named after Vadym Hetman

K. Ilikchiieva,
Candidate of Law Sciences,

Associate Professor at the Department of Constitutional and Administrative Law,
Kiev National Economic University named after Vadym Hetman

UNIFIED REGISTER OF ADVOCATES OF UKRAINE:  
ISSUES OF FURTHER REFORMING

In the article the author defines the 
basic issues of functioning of the Uni-
fied Register of Advocates of Ukraine. At 
the beginning of the article the history 
of the Register introduction at the state 
level is described. Its further develop-
ment is disclosed and characterized. The 
value of the registry for public advocacy 
institute in general is also determined. 
Some provisions reveal the reformation 
and functioning of the registry after the 
Verkhovna Rada of Ukraine adopted the 
Law “On Advocacy and Legal Practice.” 
The author describes the present regis-
ter functioning, the procedure of entering 
the data and information subjected to the 
mandatory introduction. The peculiarities 
of the Association of Lawyers of Ukraine 
activity in the sphere of maintenance of 
the register are determined in the article.

The article characterizes the main 
innovations that were introduced in the 
Unified Register of Advocates of Ukraine 
after the establishment of the bodies of 
the advocates’ self-management. The 
article also gives official statistics re-
corded in the register and information 
about lawyers. In addition, the foreign 
experience of register functioning based 
on the example of the European Union, 

the Russian Federation and Armenia is 
identified.

The author expresses his proposals 
on further improvement of the Unified 
Register of Advocates of Ukraine to en-
sure the completeness and relevance of 
the information contained in it.

Since this topic is not sufficiently stud-
ied in theory, the author tries to analyze 
the established norms and practice of 
functioning of the Unified Register of Ad-
vocates of Ukraine to determine its value 
for legal practice. The author proposes the 
improvement of the registry to its main us-
ers: public bodies and people who apply to 
lawyers for legal assessment. The author 
outlines the advantages and disadvantages 
that may regard the proposed innovations.

The functioning of the Unified Reg-
ister of Advocates of Ukraine is a nec-
essary prerequisite for the development 
of the legal state. It allows carrying out 
registration of the issued certificates on 
the right to be engaged in advocacy and 
to monitor the overall field of advocacy. 
However, the topical question is still its 
updating. This issue in the legal regula-
tion remains under advisement of law-
yers, who must timely update informa-
tion in the registry about themselves.
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Reforms in Ukraine

A. Pakhomova,
Candidate of Law Sciences,

Assistant Professor at the Department of Civil Law Disciplines,
Bilа Тserkva National Agrarian University

FEATURES OF INFORMATIZATION  
OF AGRICULTURAL SCIENCE IN UKRAINE

The article reflects the peculiarities of 
the formation of the information environ-
ment in the field of agricultural educa-
tion and research, focuses on the issues 
of legal regulation and management of 
informatization of the sector of agro-in-
dustrial complex of Ukraine.

The author states that informatiza-
tion of the agro-industrial complex in 
the sphere of scientific and technologi-
cal progress in the first place should be 
designed to focuse on meeting the chal-
lenges of planning and monitoring the 
progress of experiments; on processing, 
data analysis, research and engineering 
calculations; on development of auto-
mated systems management by testing 
agricultural machinery; on establishment 
of databases and information-retrieval 
systems in the sector of innovations in 
agriculture.

The article reveals the lack of legal 
possibilities, clearly regulated by legal 
norms, in scientific and technical infor-
matization spheres of the agricultural 
sector.

The author presents general recom-
mendations to improve current adminis-

trative and legal regulations for informa-
tization of agricultural science. Also the 
author proves the necessity to develop 
the program of informatization of the ag-
ricultural education and science in the 
current period.

Moreover, the analysis of legislation 
and research papers on informatization 
of agriculture in general, and of educa-
tional and scientific sectors of agro-in-
dustrial complex in particular, gave the 
author the opportunity to identify the 
main ways of informatization in agrarian 
science.

These main ways should be:
An informatization of agricultural sci-

ence management through the full com-
puterization of the Ukrainian Academy 
of Agrarian Sciences as the central gov-
erning body of the agricultural science; 

Total computerization of research 
institutions as primary links that imple-
ment the research work in the agricul-
tural sector; 

Provision of the exchange of infor-
mation between science and agriculture 
directly by creating a single information 
resource of Agricultural Sciences.
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STATE ADMINISTRATION  
AND LOCAL SELF-GOVERNMENT

K. Bondarenko,
Candidate of Law Sciences, 

Associate Professor at the Department of Administrative and Financial Law,
National University “Odessa Law Academy”

ON THE ISSUE OF DEFINING THE OBJECT  
OF STATE MANAGEMENT 

State management always was and 
still remains the central category of 
the administrative law of Ukraine be-
cause the administrative law regulates 
legal relations in the field of the state 
management. Despite the great num-
ber of scientific researches of national 
scientists concerning the definition and 
the essence of the state management, 
its specific features, and also the sub-
ject and the object of the state man-
agement, by this day, the administra-
tive law science have not reached the 
single position on those categories. To 
our mind, the research of the term “the 
object of the state management” as 
one of the elements of the state man-
agement is relevant today.

Making a research of the object 
of the state management as a special 
type of social management, undoubted-
ly, socially organized society would be 

one of the elements of the object. We 
think that socially organized society is 
a static form of the society in general, 
and legal relations between its mem-
bers would be its dynamic content, at 
the same time the form and the con-
tent of the society are inseparably con-
nected elements, because the socially 
organized society cannot be imagined 
without numerous kinds of legal rela-
tions, and legal relations are impossible 
without the socially organized society.

On the basis of the results of re-
search, it is possible to say that the 
object of the state management is a 
specific system which consists of the 
socially organized society (physical 
persons and their collectives, legal per-
sons and state bodies), relations inside 
this society between its members, and 
also legal states (for example, internal 
security, national security).



15

State administration and local self-government

E. Bilokur,
Postgraduate Student,

Department of Administrative and Financial Law,
National University “Odessa Law Academy”

ON THE DEFINITION OF THE CONCEPT  
“THE FUNCTIONS OF THE BODIES  

OF PUBLIC ADMINISTRATION”

This article contains the theoreti-
cal research of such legal category as 
“the functions of the bodies of public 
administration.” The author’s attention 
is paid to some aspects of the defini-
tion of the concept “functions of the 
bodies of public administration,” which 
is important for their correct compre-
hension, usage and legal confirmation. 
The theoretical and practical signifi-
cance of this subject matter is deter-
mined by the place of the functions of 
the bodies of public administration in 
the process of public administration. 
The analysis of this definition creates 
the necessary prerequisites for creat-
ing an effective, optimal organizational 
structure of these bodies and for as-
signing their attribution, necessary for 
the implementation of their functions, 
as well as forms and methods of their 
administrative activities. 

 The notion of “the functions of public 
administration” as the general category 
regarding “the functions of the bodies of 
public administration” is being defined. 
The common and distinguishing features 
of “the functions of the bodies of public 
administration” are being marked out as 

well as their essence and identities are 
being revealed. Such categories as “the 
functions of the bodies of public adminis-
tration,” “the functions of the executive 
bodies,” and “the functions of state bod-
ies” are differentiated. 

The article gives the author’s defini-
tion of “the functions of public admin-
istration” on the grounds of this the-
oretical research. It is also noted that 
the importance of proper understand-
ing and clear definition of the functions 
of government first of all ensures the 
practical implementation and realiza-
tion of the functions of government 
that are directly caused by functions 
and objectives of the state as a whole. 
Secondly, it provides creation of an ef-
fective organizational structure of the 
public administration and the imple-
mentation of the tasks for the achieve-
ment of which it operates. Thirdly, a 
proper understanding of the functions 
of the bodies of public administration 
will enable the subject of rulemaking 
to define functions and powers required 
for these functions’ implementation in 
statutory and constitutive acts more 
carefully.
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ON THE NECESSITY OF DEFINITION  
OF STATE INFORMATION POLICY

Globalization in the field of informa-
tion is the most controversial manifes-
tation of contemporary reality. On the 
one hand, many researchers describe 
such positive aspects as formation of 
information society, deregulation of 
information relations and formation of 
free information market. Another group 
of researchers focuses on the formation 
of a balanced state information policy 
(SIP), development of reliable mecha-
nisms of its regulation, development of 
information security. 

It is repeatedly emphasized that 
there is an urgent need to adopt para-
digmatic guidelines of information law 
science, in particular, the formation 
of conceptual and categorical system, 
which should be the basis for the re-
vised concept or strategy of informa-
tion policy. Additionally, the need for 
the adoption of this document is indi-
cated by other researchers. 

Without a clear definition, it is im-
possible to determine the content and 
subject of scientific discussion and 
thus prevent the effective practice of 
law application in the information sec-

tor. 
The above serves as argumenta-

tion of our opinion that the concept 
of state information policy should be 
determined on a scientific level, pro-
cessed and accepted by the scientific 
community and secured in the legal act 
– Concept of State Information Policy 
of Ukraine, and later codified in the act 
– Information Code of Ukraine. 

Synthesizing theoretical works on 
this topic, the main theoretical prob-
lems that hinder forming paradigmatic 
definitions are: 

– Who are the subjects of informa-
tion policy; 

– Who act as an executor of IP; 
– Correlation of information policy 

and information security; 
– Correlation of state policy in gen-

eral and information policy in particu-
lar; 

– Place and the role of specific in-
dividuals in shaping and realization of 
IP; 

– What is the structural and func-
tional model of IP; 

– What is the system of SIP.



17

State administration and local self-government

A. Korovaiko,
Postgraduate Student,

Department of Administrative and Financial Law,
National University “Odessa Law Academy”

ADMINISTRATIVE AND LEGAL BASIS  
OF ORGANIZATION AND FUNCTIONING  

OF CABINET OF MINISTERS OF UKRAINE  
IN THE FIELD OF FOREIGN AFFAIRS

The relevance of the paper’s topic is 
determined by the significant role and 
importance of the Cabinet of Ministers 
of Ukraine in ensuring of foreign policy 
and public administration in the field of 
foreign affairs, cooperation with other 
state bodies.

The paper is devoted to the analysis 
of the organizational and legal princi-
ples of state administration implement-
ed by government in the field of foreign 
affairs, principles and methods that 
form the foundation of the proper func-
tioning for supreme body of executive 
power. Particular attention is paid to 
the peculiarities of the coordination of 
the relations between government and 
other subjects providing state adminis-
tration on issues of foreign policy. 

In the article topical questions are 
raised. Thus, author emphasizes the 
importance of issue concerning proper 
organization of activity of the Cabinet 

of Ministers in the field of foreign af-
fairs and effective collaboration with 
Cabinet’s structural departments as 
well as with President of Ukraine and 
Ukrainian Parliament. The question of 
provision of political responsibility of 
government’s authorities and profile 
ministries for an inefficient realization 
of public policy is still vital. 

In order to improve the work of Cab-
inet of Ministers of Ukraine as a subject 
in the field of foreign affairs it is appro-
priate to increase the intensity of the es-
tablishment and functioning of relevant 
government commissions, interagency 
groups, advisory boards in the field of 
foreign affairs to increase the level of 
public participation and public control. 
For the purpose of enlightenment of 
Cabinet’s work an intensive involve-
ment of the media is to be provided to 
cover the issues of foreign affairs and 
reveal public events in foreign policy.
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ORGANIZATIONAL AND LEGAL SUPPORT  
OF FINANCIAL AND CONTROL ACTIVITY  
OF ACCOUNTING CHAMBER OF UKRAINE

With the global reform of all areas 
of society, financial and control activ-
ities over the expenditure of public 
funds gain special importance. It is an 
important factor in the stabilization of 
the political and economical situation 
in our country today. Market relations 
require strengthening of public finan-
cial control and its social importance 
as well as suitable improvements, be-
cause the public authorities bear an 
increasing number of functions consid-
ering protection of financial rights and 
interests of society, the use of appro-
priate measures, material and financial 
resources to prevent abuse and theft. 
Legitimate and effective use of public 
funds requires effective financial con-
trol.

This article addresses the problem 
of organizational and legal support of 
the control over the Accounting Cham-
ber of Ukraine.

The author examines the organi-
zational structure of the Accounting 
Chamber of Ukraine and its territorial 
offices. This paper analyzes the mecha-
nism of appointing members of the Ac-
counting Chamber, which is enshrined 
in the relevant law. The author consid-
ers the powers of members of the in-

stitutions and their professional duties. 
Special attention is given to the inde-
pendent activities of the Accounting 
Chamber including their judicial immu-
nity as a guarantee of non-intervention 
of other authorities in their activities.

The article highlights suggestions 
for establishing responsibility of the 
Accounting Chamber, the consolida-
tion of the procedures and mechanisms 
of the proceedings at law.

It is proposed to draw attention to 
the territorial offices of the Accounting 
Chamber and the mechanism of their 
creation. It appears necessary to ex-
tend the powers of local offices and to 
change the mechanism of their work 
from centralized towards decentralized 
one. The Law of Ukraine “On the Ac-
counting Chamber” should contain a 
separate chapter to determine the or-
der of creation, powers, duties and re-
sponsibilities of employees of regional 
branches.

Reforming the organizational and 
legal support of the Accounting Cham-
ber in the future should lead to the 
fact that it will become an effective 
mechanism for monitoring the receipt 
and expenditure of the state budget of 
Ukraine.
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FUNCTIONAL PECULIARITIES  
OF THE MANAGEMENT ACTIVITY  

OF THE STATE EXECUTIVE SERVICE AGENCIES

Creation of the effective and stable 
system of public authorities is an import-
ant key factor of the progressive state 
creation. Therefore, constant transfor-
mation, reformation and search of the 
place of the State Executive Service 
in the structure of the state authorities 
determine the necessity of development 
of scientific and theoretical foundations. 
An important issue in this context is the 
functional aspect of the problem, which 
consists in the functional peculiarities of 
administrative activity of the State Exec-
utive Service implementation.

Before analyzing the functional pe-
culiarities of management of the State 
Executive Service as the executive au-
thority, the author reveals more gen-
eral notion – “government agency.” 
It is connected with the fact that the 
executive authority is one of the variet-
ies of government agencies. Therefore, 
only after the determination of general 

features that are common to all public 
authorities without exception, it is pos-
sible to analyze executive authorities, 
and in particular the State Executive 
Service agencies.

Listing all the specific features of 
a public authority, the author noted 
that it is a part of the state appara-
tus, which directly and on behalf of the 
state performs its tasks and functions 
through the implementation of the pub-
lic authority in the relevant area of the 
state activity.

The author analyzed only the main, 
defining functional features of the 
State Executive Service agencies’ ac-
tivity performance as the state execu-
tive authority, defined the powers and 
structure, studied the content of the 
interrelation that exists between the 
structural units of the public authority 
and the state of its main functions im-
plementation.
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STATE POLICY IN THE SPHERE OF CITY TRANSPORT

Today transport is very important in 
our life. There are many functions of 
transport such as: economical, social, 
defensive and cultural. The state policy 
in the sphere of city transport is very 
significant. It is the basis for transport 
management. The city transport is an 
important part of transport system of 
the country. Effective public adminis-
tration of transport promotes normal 
development of transport system of the 
state. The state policy defines the direc-
tion of development of city transport.

Development of Ukraine and its 
European integration need reconsider-
ation of an essence and a role of trans-
port in state management. The author 
analyzes Ukrainian legislation and be-
lieves that some of the principles of a 

state policy in the sphere of transport 
are ambiguous.

The author considers that the list 
of bases of a state policy contained in 
the legislation is not general and uni-
versal. In Ukraine the list of the prin-
ciples of a state policy in the sphere of 
city transport is absent. The principles 
of a state policy in the sphere of city 
transport contained in the Ukrainian 
legislation repeat each other, and in 
some cases contradict each other. The 
author considers that creation of the 
uniform principles of a state policy in 
the sphere of city transport is very im-
portant. Therefore it is necessary to 
create and introduce the uniform prin-
ciples of a state policy in the sphere of 
city transport.
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PROSPECTS FOR DEVELOPMENT OF THE INSTITUTE 
OF IMPLEMENTATION OF NON-PROPERTY  

CHILDREN’S RIGHTS IN UKRAINE

Nowadays, the situation concerning 
realization of children’s rights is ex-
tremely vulnerable because they do not 
have either the right to vote or the right 
to influence important decisions and in-
stitutions that encourage the changes in 
political and economic life. The situation 
is aggravated by the attitude of parents 
to children as to their property, and by 
the fact that the intervention of the state 
in their relationship is considered as the 
violation of parents’ rights because it is 
extremely difficult for parents to accept 
the fact that children also have rights, 
and their interests may differ from those 
of their parents.

However, the social rights of chil-
dren (to life and development, educa-
tion, entertainment, health and welfare, 
the right to protection – to be free from 
violence and abuse, as well as from 
economic and sexual exploitation) are 
recognized by our state. In practice, 
children do not have mechanisms to in-
fluence the political, social and economic 
power, which makes them vulnerable –  
their rights are often ignored in the de-
velopment of legislative base, contain-

ment of resources, and determining the 
direction of policy.

Also, children are vulnerable if their 
rights are violated because they have no 
access to independent sources of advisory 
support and protection, and because there 
is less likelihood that they will be heard 
as adults, if they would complaint. The 
vulnerability of children is absolute in the 
field of public and political rights, which 
are often not recognized and therefore are 
not respected.

Therefore, to ensure the realization 
and protection of children’s rights, in 
our opinion, it is appropriate to adopt 
the Law on Children’s Rights. This law is 
required to determine children’s rights, 
their classification: property and personal 
non-property rights, with their obligato-
ry division into subtypes. Also we should 
provide methods, conditions, forms of 
implementing children’s rights and ways 
of their guaranteeing, indicating the sub-
ject composition (state or local authori-
ties, private bodies, authorized persons, 
etc.). As a result, it is necessary to con-
solidate the norms concerning protection 
of children’s rights and minors’ liability.
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ON DISCUSSION ABOUT STATE’S  
“SOCIAL RESPONSIBILITY” IN SOCIAL  

SECURITY LEGAL RELATIONS

Scientific conclusions, formulated in 
the article, are the author’s attempt to 
ground his personal vision of the solu-
tion of discussion on the possibility to 
recognize the state to be socially respon-
sible subject in social security legal rela-
tionships on the whole.

Two approaches of scientists’ re-
searchers considering problems of social 
security law of both soviet and modern 
periods are thoroughly analyzed in the 
article. The author’s substantiations of 
socially responsible subjects differ be-
cause of conceptions used by scientists 
for finding out the system of social secu-
rity legal relations and branch of legal re-
lations which were the object of scientif-
ic interest. The first approach: the state 
is the subject of branch legal relations. 
The second approach: the state’s legal 
personality in branch legal relations is 
realized through competence of special-
ly created subjects or by granting cer-
tain authorities to state bodies or local 
self-government bodies. 

The author critically analyzes the 
conception of material, property and 
subsidiary responsibility in the context 
of arguments that such responsibility is 

the ground to determine the state to be 
socially responsible subject in certain 
legal relations. The fact, that the state 
establishes conditions of social security 
and legislative limitations of person’s 
right realization, creates the system of 
bodies, which are authorized to grant so-
cial payments etc., also proves that state 
performs functions of guarantor of reali-
zation of the rights which are recognized 
or proclaimed by it. 

In the article two levels of interpre-
tation of the notion “social responsibili-
ty” of the state are proposed. According 
to the first, the state is the subject of 
constitutional social responsibility which 
determines its status of guarantor of re-
alization of the person’s right to social 
security. The second level is based on 
the conclusion that state’s legal person-
ality in social security legal relations has 
mostly political, but not legal character. 
Authorized bodies, institutions or organi-
zations which act on behalf of the state 
or by its proxy are direct subjects who 
perform obligations – authorities with 
the aim to provide realization of consti-
tutional human right to social security in 
branch legal relations. 
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COPYRIGHT IN THE SYSTEM OF HUMAN RIGHTS

In the modern period of formation of 
Ukraine as a democratic, social and legal 
state, which is complicated by several 
factors, such as economic instability, low 
effectiveness of management structures, 
social conflicts and more, makes the top-
ic of the article relevant.

Formation of civil society in Ukraine 
is impossible without an adequate guar-
antee of individual rights. It is clear that 
the declaration of rights and their en-
forcement are two different things. On 
the basis of the Constitution of Ukraine 
above all concerning human rights and 
freedoms, it is necessary to adopt the 
laws establishing an effective mechanism 
for the implementation of these rights 
and freedoms, including copyright.

In our opinion, the copyright should 
be considered among economic and cul-
tural rights of the individual.

Art. 57 of the Constitution of Ukraine 
guarantees freedom of literary, artistic, 
scientific and technical creativity, claims 
protection of intellectual property, copy-
right, moral and material interests which 
arise from different types of intellectual 
activity.

Convention Establishing the World 
Intellectual Property Organization 
(1967) in p. VIII, Art. 2 indicates that 
intellectual property includes rights re-

lating to: literary, artistic and scientific 
achievements; sound recordings, radio 
and television broadcasts, inventions in 
all fields of human activity, scientific dis-
coveries, industrial designs, trademarks, 
service marks, trade names and com-
mercial designations; protection against 
unfair competition; and all other rights 
relating to intellectual property in the 
industrial, scientific, literary and artistic 
fields.

At the national level, Art. 54 of the 
Constitution of Ukraine declares: free-
dom of literary, artistic, scientific and 
technical creativity; protection of intel-
lectual property rights, copyrights, mor-
al and material interests as results of all 
sorts of creative activity. According to 
the above, the basis of these rights are 
freedoms, as creativity and especially 
productive creative work is impossible 
without freedom of creators’ outlook as 
well as protection and defence of their 
rights, filling of moral and material rights 
with the content.

The place of copyright in the system 
of rights of individuals according to the 
traditional classification of human and 
civil rights should be a determined as 
one of the basic cultural rights, as guar-
anteed by the state on the level of con-
stitutional norms.
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THE CONCEPT OF ABSOLUTE LIABILITY  
IN INTERNATIONAL LAW

The article is devoted to the study of 
the theory of absolute liability in inter-
national law. The author examines the 
legal nature, content, characteristics of 
absolute liability. The main differences 
between absolute liability and state re-
sponsibility for internationally wrongful 
acts are determined.

During examination of state responsi-
bility for wrongful acts, the International 
Law Commission (ILC) came across the 
issue of responsibility for acts not pro-
hibited by international law and decided 
to create a new topic apart from that of 
responsibility for wrongful acts. So the 
ILC started to consider “International 
Liability for the Injurious Consequences 
arising out of Acts Not Prohibited by In-
ternational Law” in 1973 and completed 
its work in 2006.

Most of the countries of civil law tra-
dition use the term “responsibility for 
risk” and “strict liability” or “absolute li-
ability” in Anglo-American law. Liability 
for lawful acts is sometimes also called 

“objective liability” because, if no obli-
gation has been violated, the subjective 
element of culpa cannot possibly exist. 
However, the breach of many interna-
tional obligations does not require culpa 
and the correspondent responsibility is 
also objective, so trying to distinguish 
liability from responsibility by its “ob-
jective” character may lead to ambigu-
ity. The difference between “objective 
responsibility” and “liability” is that, in 
the former, culpa is irrelevant but there 
is fault in the sense of a breach of obli-
gation, whereas, in the latter, there is no 
breach of obligation (and therefore also 
no culpa). One is ex delicto and the oth-
er sine delicto.  

The general examination of “liabil-
ity” shows the absence of fault and the 
presence of risk. This combination makes 
possible the balancing of the different in-
terests, as there is nobody to blame for 
subsequent damage and risk is accepted 
from the beginning by all concerned – as 
long as potential victims are compensated.
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REALIZATION OF THE ADVOCATE PROFESSION  
BY WOMEN IN THE UNITED STATES OF AMERICA: 

HISTORY AND PRESENT DAYS

The article discusses the problems of 
implementation of the advocate profes-
sion by women in the United States of 
America. Author explores historical ret-
rospective of American women struggle 
for their participation in the legal profes-
sion. Attention is drawn to the fact that 
in the United States of America women 
acquired the right to seek legal practice 
in each state separately. The first state 
in America in which a woman became 
a lawyer was Iowa (1869). Attention 
is given to the first women lawyers in 
the United States of America, their pro-
fessional paths in advocacy. The article 
emphasizes that the first female lawyers 
in the United States of America were 
Arabella Mansfield, Ada Kepley. First fe-
male African-American lawyer was Shar-
lotta Rey. The first woman, who acted 
as a lawyer in the Supreme Court of the 
United States, became Belva Ann Lock-
wood. The first deaf-mute woman to be-
come a lawyer was Claudia L. Gordon.

The current state of the feminization 
of the legal profession in American soci-
ety is explored. Attention is drawn to the 
fact that the United States of America is 

the home of the “female advocacy” with 
yearly increase of the number of wom-
en lawyers. In 1950, there were 3.5% 
of women lawyers, while in 2013 they 
consisted 34% of lawyers. Outstanding 
contemporary American women law-
yers: Glorіya Allred, Lisa Blatt, etc. are 
recalled in the article. The article high-
lights the challenges faced by American 
women lawyers, in particular, difficulties 
considering the promotion. The reason 
is not their work itself, but the fact that 
the family circumstances often lead to 
the fact that a woman chooses a less 
ambitious career, rather than, for exam-
ple, performances as a lawyer in the Su-
preme Court of the United States. The 
article also considers proposals of women 
lawyers of the United States of America 
on ways to improve their professional ca-
reer. In particular, it is proposed to intro-
duce a positive experience of the famous 
lawyer campaigns for United States of 
America lawyers who are mothers to in-
crease holiday childcare, provide flexible 
working hours for mothers-lawyers, and 
conduct special courses devoted to the 
art of combining family and career.
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ABOUT THE EFFECTIVENESS OF LEGAL REGULATION 
OF THE LEGAL PROFESSIONAL BODIES’ STATUS

The paper is devoted to the problem 
of lack of adequate effective regulations 
of the legal professional bodies’ status. 
It is obvious that due to the excessive 
politicization of these institutions at the 
present stage, they are not regulated 
according to the principles of indepen-
dence, activities of self-government, the 
rule of law and respect for human rights 
and freedoms.

The author argues that to bring 
Ukrainian legislation into line with Euro-
pean standards, voluntary admission of 
lawyers to National Accreditation Agen-
cy of Ukraine must be proposed, which 
in this case will not be considered as an 
instrument of pressure on the attorney. 
Since structure and legal status of the 
legal professional bodies allows them to 
properly implement their authority, it is 
necessary to abandon the practice of cre-
ating additional not statutory bodies to 
shift these powers on them.

In author’s opinion, legal professional 
bodies should adopt professional standards 
and protect the independence and interests 
of its members; ensure the independence 
of lawyers and enhance and protect justice 
and the high status of the legal profession, 
in particular, implement the protection of 
honor, dignity and reputation.

The approach suggested in the paper 
allows the author to determine that legal 
professional bodies play a vital role in the 
maintenance of professional standards 
and ethics, protecting their members 
from persecution, unjustified restrictions 
and infringements of their rights, provid-
ing legal assistance to all who need it, 
and cooperating with the government 
and other institutions to achieve the 
goals of justice and the public interest.

Also, the author provides the recom-
mendations necessary to improve admin-
istrative and legal regulation of the legal 
professional bodies’ status.
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DEFINITION OF THE CONCEPT “FINANCIAL CONTROL 
IN CUSTOMS”: THEORETICAL AND LEGAL ASPECTS

The article is devoted to the defini-
tion of the concept “financial control in 
customs.” Scientists studied approaches 
to the definition of the concept of “finan-
cial control.” The author supports the 
opinion of those scholars who determine 
how to resolve the financial control of 
legal norms and activities of authorized 
subjects to verify compliance with the 
requirements of legislation in the sphere 
of financial activity. These issues re-
main the subject of scientific debate 
and should be solved at the legislative 
level. “Financial control in customs” is 
proposed as the method to understand 
how to resolve the legal standards ac-
tivities of customs officials to verify the 
authenticity of the declaration of goods, 
vehicles for commercial purposes, which 
moved across the customs border of 
Ukraine, as well as the fulfillment of the 
declarants’ financial obligations to the 
state. Definition is formed based on the 
fact that control over the customs pay-
ments in budget is and will remain one 

of the major problems associated with 
customs and with adopting measures for 
the timely, accurate, complete accrual 
and payment of customs payments by 
taxpayers, taking measures for their 
compulsory collection. This definition 
should be considered in the process of 
preparation of legislation, particular-
ly in the preparation of the draft Law 
of Ukraine “On Financial Control in 
Ukraine,” projects of other laws and reg-
ulations governing the organization and 
implementation of financial controls. In 
order to improve financial controls in 
the state customs it is necessary to seek 
solutions to complex issues, such as the 
fight against customs violations (in par-
ticular reducing the customs value of 
goods, false declaration), prevention and 
counteraction to legalization (launder-
ing) of proceeds from crime and other 
offenses in the financial sector in the 
movement of goods, vehicles for com-
mercial purposes through the customs 
border of Ukraine.



28

LAW HERALD, 2014/3

H. Blinova,
Candidate of Law Science,

Head of the Department of Civil and Law Disciplines,
Dnipropetrovsk Humanitarian University

INFORMATION PRIVACY IN MEDICAL FIELD

The article characterizes the concept 
and content of personal data in the med-
ical field, pharmaceutical and medical 
confidentiality, international instruments 
and national regulations which define 
the legal regime of governing the infor-
mation and the manner of its use. In-
ternational principles of confidentiality 
of medical information about patients’ 
health were formed back in the 40s of 
the twentieth century. The highest so-
cial value in all countries of the world 
is human life and health, status of infor-
mation considering them is an important 
component of the social characteristics 
of the citizen as a participant in all so-
cial relations. Protection of the privacy 
of individuals in the medical field is held 

within legal regimes of medical confiden-
tiality and personal data. 

The author defines medical confi-
dentiality as information about disease, 
medical examination and examination 
results, intimate and family aspects of 
life of citizens, as well as any other infor-
mation that became known to the medi-
cal officer or other person in connection 
with their official obligation bonds in the 
process of medical care. Domestic legis-
lation requires clear instructions in re-
gard to keeping medical confidentiality, 
and the list of forms on the transfer of 
such information, the permission of the 
primary health information; obligations 
of health professionals for nondisclosure 
of medical confidentiality.
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LEGAL REGULATION OF INFORMATIONAL RELATIONS 
IN UKRAINE: STATUS AND PROSPECTS

Legal regulation of social relations in 
the field of human rights and freedoms 
of man and the citizen de jure com-
plies with international and European 
standards and is implemented by using 
such a type of legal acts as the Law 
of Ukraine. However, de facto standard 
for information rights and freedoms pro-
tection, including the right to access to 
information and to protection of person-
al data is poor. In contrast, the legal 
regulation of social relations associat-
ed with the protection of information 
and telecommunication infrastructure is 
mainly carried out by subordinate reg-
ulatory acts and requires coordination 
with European standards. Quantitative 
priority of regulatory acts aimed at reg-
ulating these informational relations 
is clearly observed. The peculiarity of 
the legal regulation of informational re-
lations in Ukraine is characterized by 
a large number of uncoordinated with 

each other legal acts of different va-
lidity and incompliance of these rules 
with the Constitution. Some of the 
most important informational relations, 
including Internet-related informational 
relations are regulated by subordinate 
regulatory acts. A characteristic fea-
ture of the national informational legis-
lation is a large amount of declarative 
rules without a specific mechanism and 
procedure of their implementation, re-
sulting in a high level of offences. In 
addition, the numerous blanket laws, 
abstract, subjective, technical concepts, 
which require an official explanation or 
clear consolidation of their definitions in 
the relevant legal acts, are inherent to 
current informational legislation.

This analysis necessitates concluding 
the ineffectiveness of current legal regu-
lation of informational relationships and 
the need for improving the national infor-
mation legislation.
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PROBLEM ISSUES OF RELEASE TOUR OPERATOR’S 
(TRAVEL AGENT’S) LIABILITY FOR BREACH  

OF A TRAVEL SERVICES CONTRACT

The scientific publication covers some 
cases in which tour operator (travel 
agent) disclaims all liability to the tour-
ist according to civil contract even if the 
failure or improper performance of obli-
gations by executor of tourist services 
took place. The author draws attention 
to the fact that many travel services con-
tracts of tour operators (travel agents) 
include exceptional clause on occasions, 
which do not always come within cases 
of irresistible nature.

It is stated that the concept of irre-
sistible nature and force majeure are 
not equal. Thus, the author believes, it 
does not mean that the travel services 
contract can include any facts of reality 
by the free discretion of the parties, as 
counteragents can purposely foresee the 
conditions in the contract that exclude 
responsibilities, although they do not 
possess signs of inevitability and unpre-
dictability. Thus, tour operators (travel 
agents) treat such conditions freely at 
its discretion that is an abuse on their 
part of their rights and flagrant violation 
of the rights of tourists as consumers.

Fairly common in practice are cases 
where the cause of default from obliga-
tion of tour operator (travel agent) is a 
third person involved as a party to per-
form the contract (in whole or in part). 
In this regard, if the reason for default 
or improper execution of the contract of 
travel services are default or improper ful-
fillment of the obligations of a third party, 
that is involved by tour operator (travel 
agent) to perform the contract in whole 
or in part, the liability of the tour operator 
(travel agent) does not occur only in the 
a situation, when workforce is released 
from liability as a result of force majeure.

In order to avoid potential contradic-
tions in the execution of the travel ser-
vices contract, scientist offers to deter-
mine clear, complete, detailed list of all 
the force majeure (phenomena of sponta-
neous nature, the extreme situations of 
social character, restrictive acts of pub-
lic authorities) before the conclusion of 
the contract and to include them to the 
contract and properly in terms of their 
compliance with the concept of irresist-
ible nature.
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SPECIFICITY OF SUBJECTS OF CONTRACTUAL  
OBLIGATION FOR TRAVEL SERVICES

In the scientific article author exam-
ines the legal status of the parties and 
other subjects of contractual obligation 
for travel services. 

Considering the nature of travel ser-
vices, to its executor are applied special, 
high demands, which proves his profes-
sionalism. 

Examining the concept of the tour 
operator and travel agent activities, sci-
entist concludes that there is no equal-
ity between them. The main difference 
is that the subject of entrepreneurship, 
conducting the tour operator activities, 
is independently engaged in the organi-
zation and ensuring the creation of tour-
ist products, by involving a third party to 
perform the contract on the basis of con-
tractual relations between independent 
tour operator and direct service provid-
ers, included in complex travel service. 
Travel agent performs only mediation of 
the tourism product implementation. In 
addition, recently, tour agency activities 
licensing has been canceled.

As a result of analysis of international 
acts, local and foreign laws author con-
cludes that tourist is always an individ-
ual person. 

Analysis of current contractual prac-
tice of conclusion of the travel services 
contract made it possible to make a rea-
soned inference by scholar that the cus-

tomer of travel services on behalf of third 
parties (individuals – tourists) may act 
not only as an individual but also as a 
juridical person, which is a customer of 
travel services.

When the travel services contract is 
concluded by legal person or a physical 
person on behalf of a minor or disabled 
person, contract must establish that the 
debtor (tour operator, travel agent) shall 
accomplish exercise not to a creditor 
(the person who paid for the trip), but 
tourist – a third party that is entitled to 
claim from the debtor enforcing obliga-
tions for its own benefit. The scientist 
notices an interesting nature of such re-
lationship, because in this case there is 
a contract for benefit of third person, the 
feature of which is that the execution of 
the contract for benefit of third person 
may be demanded, as by a person who 
has signed agreement as by a third party 
in favor of whom the performance of the 
contract is defined, unless otherwise pro-
vided by law, other legal acts, contract 
and does not arise from the nature of the 
contract, with the rules of Art. 633 of 
the Civil Code of Ukraine extended on 
these matters.

The conducted research of the legal 
status of the parties to the contract of 
tourist services allows specifying their 
determination defined in the law. 
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CURRENT PROBLEMS OF PUBLICITY  
IN THE INFORMATION SECURITY LAW

In a study on legal information se-
curity it is determined that “the issue 
of actual and potential threats to infor-
mation security of Ukraine is adequate-
ly determined in the Law of Ukraine 
“On National Security of Ukraine” and 
the Doctrine of Information Security of 
Ukraine. However, on closer inspection, 
this statement, on the one hand, is true, 
but on the other hand, is not quite com-
plete. 

Despite rather broad regulatory 
framework of information security, it is 
necessary to state that measures provid-
ed by this framework have organization-
al, administrative, technical, preventive 
and penalty nature.

The aim of the paper is to investi-
gate mechanisms for participation of 
Ukrainian people in provision of infor-
mation security in Ukraine and effective-
ness of these mechanisms.

Every man, often without realizing it, 
is in a permanent state of decision-mak-
ing.

It is clear that not only the existence 
of such objective factor as information 
influences the process and, more impor-
tantly, the result of the decision-making.

Crucial influence on the decision-mak-
ing process and the final outcome of this 
process have such factors as psycho-
logical and emotional state of the per-
son who makes decision, the degree of 
awareness of the full consideration of the 
issues requiring decision etc.

However, information and information 
influence play a crucial role in the deci-
sion-making process. Information support 
is the dominant, but not decisive one, fac-
tor in the process of decision-making and 
its final result – decision.

Communication at the level of ordi-
nary people has always been and will al-
ways be the most effective one against 
the communication on official and diplo-
matic levels, even given the same facts, 
evidences, and arguments.

News broadcast can be blocked by 
technical, organizational, administrative 
means, but communication between peo-
ple can not be banned even by the bor-
der, “iron curtain” or other restrictions.

When official diplomacy in the field of 
information security is more public and 
relies on civil organizations and ordinary 
people, the efficiency of its operations 
will be significantly enhanced.
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ON PROVISION OF ADDITIONAL NON-EDUCATIONAL 
PAID SERVICES BY EDUCATIONAL INSTITUTIONS

At the present stage of develop-
ment of various sectors of economy of 
Ukraine, the situation forces education-
al institutions to make additional funds 
needed for provision of its core activities 
by themselves.

Based on the arguments of scientists 
and foreign experience the author sug-
gests the ways to improve the provision 
of additional non-educational paid ser-
vices by educational institutions.

Property of educational institution 
should be justified – bring educational 
institution which owns, uses or dispos-
es it greater material and immaterial 
income and benefits as compared to its 
own value. The easiest way of ensuring 
the property payback is providing its 
temporary free fixed assets at lease to 
commercial economic entities.

Further additional non-educational 
paid economic activity is often connect-
ed with educational activity (activities to 

enable the accommodation, food, com-
munications, transportation, provision 
of necessary materials for consumers 
of educational services), but also may 
not be connected with it (activities to 
lease to other economic entities premis-
es for shops, bookstores, cafes, pharma-
cies, industrial workshops, barns, etc.). 
To improve the effectiveness of educa-
tional institutions activities the author 
proposes to expand the list of types of 
non-educational paid economic activities, 
but by means of educational activities. 
To improve the efficiency of property 
educational institutions it is suggested 
to transfer property assets, that are not 
currently used, to the management or 
lease to entrepreneurs through appro-
priate contracts. These contracts should 
carefully determine the term and cost, 
based on the legal provisions with the 
participation of the managers of educa-
tional institutions’ property.
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STRUCTURE AND SYSTEMATIZATION  
OF INTELLECTUAL PROPERTY

The article is devoted to the analysis 
of the legislation on intellectual property 
rights, regulation of civil relations which 
arise between the subjects in the field of 
copyright and related rights, as well as 
in the field of industrial property and the 
problems which arise in protecting the 
rights and interests of owners of intellec-
tual property rights.

World trade over intellectual proper-
ty rights expands rapidly and is gaining 
more and more momentum with each 
passing day ahead with the development 
of industrial production.

In today’s world there are two sys-
tems of copyright: Anglo-Saxon (An-
glo-American) and the Roman-Germanic 
(continental).

Globally, the protection of intellectual 
property rights, particularly copyrights, 
long time ago acquired great attention.

The biggest step for protection of 
copyright rights was made with signing 
of Berne Convention for the Protection 
of Literary and Artistic Works (on Sep-
tember 9th, 1886, completed at Paris on 

May 4th, 1896) by different countries 
over the Globe.

With the adoption of the Law of 
Ukraine “On Copyright and Related 
Rights,” as well as other legislative 
acts on copyright, there was estab-
lished copyright legal framework, which 
generally corresponded to international 
standards.

At the same time, while describing 
copyright, we should note that along 
with it appear related rights which may 
belong to other people. We would like to 
note that the foundation for the emer-
gence of related rights, in particular, can 
be a work of the author, which can be 
extended (used) in various fields.

With the development of economy 
and the globalization of market relations, 
all issues related to industrial proper-
ty and rights that arise from industrial 
property rights are very relevant.

Commercialization of intellectual 
property law must be improved, which 
is necessary for the proper protection of 
intellectual property nowadays.
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THE PRINCIPLE OF COMPETITION  
DURING PRE-TRIAL INVESTIGATION

The article is devoted to the imple-
mentation of the principle of competi-
tion in criminal proceedings during the 
pre-trial investigation. Principle of com-
petition of the criminal trial proceeding 
is implemented during pre-trial proceed-
ings as well as during trial proceedings. 
In the pre-trial stage of criminal investi-
gation implementation of this principle 
has several peculiarities. 

It appears that the object of competi-
tion in the pre-trial proceedings of crim-
inal procedure is the conflict that arises 
between the opposite sides of the pro-
cess on the criminal legal dispute within 
the criminal legal proceedings.

The author notes that the main char-
acteristic features of competition in the 
pre-trial proceedings are the procedural 
equality of the parties and the presence 
of an independent and impartial court. 
All other features distinguished by leg-
islators and scientists are covered by 

foregoing, besides differentiation of the 
basic functions, which are its essence. 
The implementation of the principle of 
competition during pre-trial investigation 
is manifested in equality of the victim 
and the suspect. It should be noted that 
the expansion of the rights of the sus-
pect is only one-sided, not conducive to 
their equality.

The author states that determined by 
the laws of Ukraine equality of rights 
between the prosecution and defense at 
the pre-trial proceedings require further 
legislative regulation for their expansion.

The solution of these problems, name-
ly, providing realization of the principle 
of competition is necessary in such di-
rections: firstly, expansion of the rights 
of defenders in criminal proceedings; 
secondly, expansion of the rights of the 
victim in a stage of pre-trial investiga-
tion, thirdly, expansion of judicial control 
in a stage of pre-trial investigation.
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VIOLATION OF CUSTOMS REGULATIONS  
AND RESPONSIBILITY FOR THEM

Having determined in accordance 
with Article 3 of the Constitution of 
Ukraine which states that human life 
and health, honour and dignity, invio-
lability and security are the highest 
social values in Ukraine, the legislator 
has created the preconditions for ar-
ranging urgent issues considering law 
enforcement system of bodies of state 
authority, including its administrative 
and legal component. The fact that, 
according to part 1 of Article 7, the 
Customs Code of Ukraine is the con-
stituent of the state issue of prevention 
and combating customs smuggling, the 
fight against customs violations, led to 
the need for implementation of customs 
activities related to the implementation 
of the law-enforcement function. The 
above imposes on officers of customs 
bodies the special requirements consid-
ering their special abilities and skills in 
combating violations of customs legis-

lation, understanding and knowledge of 
the methodology of such work. 

Analyses of current legislation of 
Ukraine and general practice of its im-
plementation, of the content and basis of 
administrative responsibility for customs 
offenses, their features, concepts, com-
position, types and system allows rein-
forcing the legitimacy of legal practice of 
customs authorities.

Violation of the customs regulations 
is an administrative crime, constituting 
wrongful, guilty (intentionally or inad-
vertently) activity or omissions that in-
fringe on the established procedure of 
movement of goods, vehicles for com-
mercial purpose through the customs 
border of Ukraine, submit them to cus-
toms authorities for customs control and 
customs clearance, as well as operations 
with goods that are under customs con-
trol or a control of which is administra-
tive responsibility of customs authorities.
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MEASURES OF PROTECTION IN THE LABOR LAW

The article is devoted to identification 
of the legal nature and the content of the 
legal category which is called “measures 
of protection.”

The author argues that since the 
protection of subjective rights and le-
gitimate interests by some measure of 
protection is an objective necessity, the 
science of the labor law faces the task to 
thoroughly identify measures of protec-
tion of these rights and mechanisms for 
their implementation. This gives particu-
lar relevance to the topic of the research.

The article explains the definition of 
the “measures of protection” as some 
special measures which aim at restoring 
the violated labor rights or enforcing the 

implementation of unfulfilled responsibil-
ities by the subjects of labor relations 
that do not provide them, without impos-
ing on them any additional duties.

Also, the author gives the basic char-
acteristics of measures of protection and 
criteria with the help of which protective 
measures may be distinguished from the 
measures of legal liability as a part of 
employment relationships. 

The analysis of the Ukrainian legisla-
tion in the above mentioned area proves 
that it is necessary to legally consoli-
date the concept measures of protection, 
specify their types and grounds for the 
application and implementation mecha-
nisms.
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MAIN OBJECTIVES AND PRINCIPLES OF NOTARY

The article investigates the objec-
tives and principles of concepts notaries 
and their main components. Notary is 
a kind of legal instrument a precondi-
tion for the implementation of civil law 
trade. Notaries notarial acts performed 
at the identity and rights of undisputed 
facts, burglary notarial acts and take 
measures for the protection of the es-
tate. According to Art. 1 of the Law of 
Ukraine “On Notary” Notary in Ukraine 
– a system of agencies and officials en-
trusted with the duty to certify the law 
and the facts of legal significance, and 
perform other notarial acts provided by 
law, to provide them with legal probabil-
ities. Under this concept in the context 
of the proposed theoretical framework to 
understand notaries, which shall state 
law enforcement and advocacy function 
that should be carried out in accordance 
with the content of notarial procedure 

required by applicable law and proce-
dures of Ukraine. The content of the 
same activity notaries are law enforce-
ment and advocacy, which the state as-
signed to the special structure of and 
to certain officials. This paper analyzes 
the concept of Notaries, the concept of 
content notarial activities and the main 
features of notaries. The basic approach-
es to classification tasks that perform 
notarial bodies and their classification. 
The concept of Notaries principles re-
garding its participation in the protec-
tion of civil rights and interests. Defi-
nitely the principles Notaries in Ukraine 
as they are the basis for modeling the 
legal standards while combining all the 
rules and institutions in one area of law. 
Analyzed classification principles and 
given its classification because of the 
participation of a notary in civil ways to 
protect civil rights and interests.
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ADMINISTRATIVE LIABILITY OF PARENTS  
OR PERSONS SUBSTITUTING THEM  

FOR HOMELESS CHILDREN

This article deals with the study of 
issues concerning features of bringing 
parents or persons substituting them 
to administrative liability for homeless 
children, which was a result of their il-
legal actions. The author researches the 
composition of the administrative offense 
and describes all its elements as a neces-
sary condition for incurrence of liability 
of parents or persons substituting them 
for homeless children.

The study determines that the un-
lawful behavior of parents or persons 
substituting them is manifested in cer-
tain actions, namely in provoking their 
children’s negative anti-social behavior 
or failure to perform their obligations in 
relation to the children and failure to cre-
ate appropriate conditions for their stay.

The result of this illegal activity of 
parents or persons substituting them is 
the permanent lack of decent housing for 
children. For evaluation of this offence it 
is important to determine a causal link 
between actions of parents or persons 
substituting them, and the consequenc-
es manifested in a lack of the perma-

nent place of residence for children as 
an attribute of the objective part of the 
administrative offense.

Subjects of illegal acts that led to 
homelessness may be: the minor’s father 
and mother, adoptive parents, guardians 
and trustees, foster carers.

Wrongful acts which led to the aban-
donment of children can also be commit-
ted by both parents and persons substi-
tuting them. In this case, it is necessary 
to talk about a kind of complicity in the 
commitment of illegal acts.

Evasion of the duty to maintain the 
child and leaving him/her on the street 
as well as the negative influence on 
him/her or severe child abuse are usu-
ally committed in the form of direct or 
indirect intent. 

As a result the author suggested 
amending the Code of Ukraine on Ad-
ministrative Offenses with certain rules, 
which provide for appropriate sanctions 
in the form of a fine or community ser-
vice for intentionally actions of parents 
or persons substituting them that caused 
homeless children.
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THE SPECIAL COURT ON INTELLECTUAL PROPERTY 
CASES IN UKRAINE: AN ERROR OR NECESSITY?

The article is dedicated to the ques-
tion of expediency of The Special Court 
on Intellectual Property Cases establish-
ment. The author proves the expediency 
of such court basing, firstly, on the expe-
rience of foreign countries, for example 
the Russian Federation, the Great Brit-
ain, Federal Republic of Germany etc. 
The research of the experience of these 
countries shows that courts on intellec-
tual property cases are the integral and 
essential part of judicial system.

In addition, the authors put forward 
arguments for the necessity of such a 
court in Ukraine. The main arguments 
are:

1) the legislative lacuna generates 
the difference in the competence of 
courts, and as a result – the absence of 
the common judicial opinion on intellec-
tual property cases;

2) judges in the courts of general ju-

risdiction do not have enough qualifica-
tion in branch of intellectual property, so 
that it leads to delaying of the proceed-
ings in cases;

3) a great number of so called “prac-
tical” problems, such as legal uncer-
tainties about judicial jurisdiction of in-
tellectual property cases, the length of 
the proceedings in such cases is about 
2 years etc.

However, the authors also pay at-
tention to challenges, which can arise 
after the establishing of such a court. 
For example, there will be a necessity of 
changing legislation, recharacterization 
of judges and replanning of state budget.

Nevertheless, the authors insist on 
the necessity of the establishing of The 
Special Court on Intellectual Property 
Cases in Ukraine for the quality im-
provement of proceedings in intellectual 
property cases.
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LEGAL ENTITIES AS VICTIMS OF CRIMES  
AND VIABILITY OF INVESTIGATION OF THEM  

IN VICTIMOLOGY

The article is dedicated to the prob-
lem of recognition of legal entities as 
crime victims and viability of investiga-
tion of such cases in victimology. The 
author affirms that both natural person 
and legal entity can be recognized as 
crime victims. To confirm this thought 
the author gives ideas of legal scholars 
who studied the issue. 

In the present article the author 
states the notion of victim behavior of 
legal entity. Victim behavior of legal en-
tity is the complex of actions of its office 
holders, steering bodies or employees 
that directly or indirectly provoked com-
mission of a crime which inflicted harm 
to this legal entity. The author gives its 
possible types (conflictive, provocative, 
and lighthearted) and briefly describes 
them. Classification of legal entities as 

victims of crime is elaborated and pre-
sented in the article (victim is absolutely 
not guilty;  victim with inconsiderable 
guilt; victim and delinquent are equally 
guilty;  victim has major guilt than delin-
quent does; victim with criminal behav-
ior; stimulative victim). 

The author suggests developing of 
victimization preventive services toward 
legal entities and undertakes further 
study in the field. Alternative definition 
of crime victims, which comprises both 
natural persons and legal entities, is sug-
gested in the article. In author’s opin-
ion, victim of a crime is a certain natural 
person or legal entity that was harmed 
by the crime regardless of recognition of 
them as victim in criminal proceeding 
and revelation of the fact of infliction of 
harm by means of criminal action.
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METHODS OF SWINDLE  
AT THE REAL ESTATE MARKET

The whole range of methods of swin-
dle actions can be classified according 
to different criteria. The first one is a 
sphere of activity of swindlers. The sec-
ond is the object of the offence which 
may be money or property rights stat-
ed in corresponding (entitlement) doc-
uments which, as a result of swindle, 
come to the possession of a criminal. 
The method of realization of swindle in 
the field of the real estate necessarily 
contains five characteristic elements: re-
ceipt of documents that give a right to 
own or dispose the apartment; receipt of 
documents that certify personality of vic-
tim, keys from an apartment: possession 
of an apartment; registration of sale; an 
extract of victim from an apartment. 
General scheme of swindle at the real es-
tate market is the following: І. 1. Search 
of victim. 2. “Treatment” of victim. 3. 
First-time alienation. 4. Final alienation. 
ІІ. “Building frauds.” A company gets 
land plot in the use and imitates begin-
ning of building works. Money of citi-
zens, received from such sales, is used 
for personal enriching of leaders of com-
panies, but not for house construction, 
but when a certain sum is already col-
lected, a building company simply dis-
appears. One of variants of realization 
of this scheme is the use of organiza-
tions of co-investors. ІІІ. The use of the 
fictitious contracts considering the real 
estate. Such schemes are only parts of 
more complex ones and are used on the 
first stage of money laundering – plac-
ing of dirty money and granting them a 
legal status. An obligatory condition is 
falsification of documents in relation to 

the object of agreement. Laundering of 
money of criminal origin takes place by 
realization of simulated sale of objects of 
the real estate. ІV. Use of complex loans 
and credit resources. The widespread 
method of company’s replenishment of 
its turnover is involvement of credit re-
sources. However, a popular mean is 
a receipt of loan from other company. 
It is also desirable to pay attention to 
methods of swindle at the real estate 
market: 1. Intentional concealment of 
information, which allows breaking the 
already concluded transaction at a loss 
to the customer of apartment. 2. Falsi-
fication of documents. 3. Swindle under 
instructions. 4. Sale of apartment on the 
plot of a few persons. 5. Default in pay-
ment for the apartment. 6. Making false 
death certificates on living men. 8. Sale 
of apartment on a clearly erroneous war-
rant. 9. Operation of purchase and sale 
of the real estate that can be easily bro-
ken. 10. False registration. 11. An apart-
ment is sold together with an owner. 12. 
One apartment for many owners. 13. Re-
vision requiring payment. 14. Swindles 
considering with privatizing.

Illegal acquisition of property rights, 
which allows a guilty person to dispose 
other person’s real estate to a full de-
gree, must be examined as an inde-
pendent property crime. That is why it 
seems useful to distinguish such a type 
of criminal trespass as “swindle in the 
field of the real estate” into separate part 
and to complement Art. 190 of the CC 
of Ukraine with the term: “Swindle by 
acquisition of right on the other person’s 
real estat”.
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THE RIGHT TO PROTECTION  
OF EMPLOYEE’S PERSONAL DATA

Protection of employee’s personal in-
formation should enjoy great importance 
in the exercise of rights and obligations 
the employer has as a stronger party in 
employment relationships.

The protection of personal data as fun-
damental right studied such Ukrainian 
scientists as V. M. Brizhko, V.A. Lu-
zhetsky, A.V. Pazyuk, A.M. Chernobay, 
G.I. Chanysheva, R.I. Chanyshev and 
Russian scientists: S.S. Bogatirenko, 
A.S. Dolgov, A.M. Lushnikov, N.L. Liu-
tov A.S. Markevich, A.B. Prosvetov, V.I. 
Sedov, E.A. Stepanov, L.V. Tikhomirov, 
and also foreign scientists such as W. 
Berka, C. Grabenwarter, S. Gutwirth, D. 
Harris, P. De Hert, Y. Poullet, M. Tin-
nefeld.

The purpose of this article is to ana-
lyze approaches to the definition of per-
sonal data, the legal regulation of per-
sonal data protection. Personal data is 
defined as any information related to an 
identified or identifiable employee. An 
employee is identifiable if by putting to-
gether different data contained in one or 
more files or documents the employee’s 
identity can be determined.

Data protection refers to limits on the 
processing and use of personal data. This 
includes data about employees, such as 
personal health records, and data created 

or used by employees in emails or inter-
net use.

The purpose of data protection is to 
protect individuals from the consequenc-
es of any form of processing of personal 
data, particularly computer processing, 
and thereby to safeguard the right to 
self-determination over personal data.

In labour law, the employer may law-
fully store personal data about employ-
ees provided that it is necessary in order 
to achieve the purpose of the employ-
ment relationship. This is generally the 
case as regards data on the employee’s 
age, training and performance.

International and European institu-
tions are also paying increasing attention 
to the relationship between information 
and communication technologies (ICT) 
and privacy at work, with a number of 
recommendations and codes drawn up by 
bodies such as the Council of Europe and 
the International Labour Organisation – 
for example, in 1996, the ILO issued a 
code of practice on the protection of em-
ployees’ personal data, covering general 
principles of protection of such data and 
specific provisions regarding their collec-
tion, security, storage, use and commu-
nication. There have also been relevant 
recent cases in the European Court of 
Human Rights.
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DOGMATIC AND AXIOLOGICAL APPROACHES  
TO DEFINITION OF A SUBJECT OF LEGAL REGULA-

TION IN CRIMINAL PROCEEDING

The article analyzes the use of dog-
matic and axiological methodological 
approaches to definition of a subject of 
legal regulation in criminal proceedings. 

The purpose of the article is the sci-
entific result in the form of the char-
acteristics of the use of dogmatic and 
axiological methodological approaches to 
definition of a subject of criminal proce-
dure regulation. 

For achievement of the specified pur-
pose such tasks were set: 1) to analyze 
the use of dogmatic approach to defini-
tion of a subject of criminal procedure 
regulation; 2) to analyze use of axiologi-
cal approach to definition of the specified 
subject of regulation.

As a result of research it is proved 
that definition of the subject of legal 
regulation in criminal proceeding in 
modern criminal trial can not be suffi-
ciently determined using only dogmatic 
approach. The criminal procedure legis-
lation written according to the doctrine 
of the criminal procedural relations 
(criminal procedural activity) is not 

always able to satisfy needs of certain 
participants of criminal legal proceed-
ings. Decisions of the European Court 
of Human Rights concerning Ukraine 
confirm it.

It is also stated that at the present 
stage of development of the procedure 
theory, axiological approach is used for 
definition of a subject of regulation, ac-
cording to which the procedural law has 
to regulate issues which are valuable for 
the person.

Use of axiological approach to defi-
nition of a subject of legal regulation in 
criminal proceeding will promote cre-
ation of a criminal legal procedure which 
conforms with the international and 
European standards of ensuring human 
rights in criminal trial. 

The further directions of scientific 
development are defined: 1) research of 
a subject of criminal procedural regula-
tion using comparative methodological 
approach; 2) research of the specified 
subject of regulation applying synergetic 
methodological approach.
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LEGAL ASPECTS OF ABSENT VOTING  
AT GENERAL SHAREHOLDERS MEETING 

The article is devoted to the mecha-
nism for absent voting at general share-
holders meeting in connection with the 
adaptation of Ukrainian corporate law to 
EU directives. The author makes a state-
ment that in the modern world share-
holders must be connected by up to date 
means of communication. Approaches to 
voting of shareholders in shareholders 
meeting in different legislative systems 
are examined and systemized. The article 
proposes reforms of alternative ways of 
holding general meetings by implemen-
tation of mechanism of absent voting. 
The author concludes that the draft bill 
of changes into shareholders meetings in 
absence which ignores the possibility of 
voting by electronic means of communi-
cation does not comply not only with the 
EU directives, but also with progressive 
international experience.

In line with current trends and 
Ukraine’s aspirations for European in-
tegration the following mechanisms of 
changes of Ukrainian legislation were 
developed: 1. Priority should be given 
to absent voting by electronic means of 
communication. 2. Absent voting should 
also be permitted by the exchange of let-
ters. 3. Priority should be given to hold-
ing general meetings in real time, but 
in limited liability companies and private 
companies they may be conducted by 
means of absent voting. 4. Absent vot-
ing (without holding a general meeting 
including an annual one) shall not be 
held on the matters requiring a qualified 
majority, as well as the exclusion of a 
member of a limited liability company. 
5. Necessary amendments in Ukraine 
should be developed in collaboration with 
experts in law, economics and software. 
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ARREST OF CORRESPONDENCE AS UNDERCOVER  
INVESTIGATIVE (DETECTIVE) ACTION

The paper gives the thesis that arrest 
of correspondence means prohibition to 
post offices and financial institutions to 
handle correspondence to the addressee 
without relevant instruction of investiga-
tor, prosecutor. 

The author argues the fact that arrest 
can be imposed on the correspondence, 
addressed to specific person or sent by 
that person because this undercover in-
vestigative (detective) action is fixed in 
Art. 2 chapter 21 of the Criminal Pro-
cedural Code of Ukraine “Interference 
in private communication,” according 
to which arrest cannot be imposed on 
correspondence, sent from or to specific 
address without statement of a specific 
person, to whom it is addressed. 

It is shown that the reason for arrest 
of correspondence is a sufficient basis to 
consider that postal and telegraphic cor-
respondence of a specific person to other 
person or from other persons to him, can 
contain information on circumstances or 
objects and documents which are of es-
sential value for pretrial investigation. 

The aim of arrest is to receive infor-
mation which is fixed in postal corre-

spondence or telegrams about criminal 
activity of a person, his illegal relations, 
location of the wanted person, disclosure 
of objects and substances, turnover of 
which is prohibited. 

Review and seizure of correspondence 
means undercover opening and examina-
tion of detained correspondence, which 
is under arrest, its seizure or copying, 
or samples getting, marking of revealed 
objects and documents with specific 
notes, equipping them with technical 
control instruments, change of objects 
and substances, which are dangerous for 
surrounding or prohibited for free circu-
lation, for their harmless analogs.

Also, the author provides the nec-
essary recommendations that in the 
case of arrest of correspondence which 
is delivered by private postal services 
to investigator or prosecutor, it is rea-
sonable to pass a decision on nonclas-
sification of protocols of undercover 
investigative (detective) action and to 
notify participants of this undercover 
investigative action about criminal re-
sponsibility for disclosure of pretrial in-
vestigation data. 
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FACTORS THAT AFFECT THE FORMATION  
OF CRIMINAL PROCEDURAL LAW

The system of criminal procedural 
law, on the one hand, integral and in-
dependent system, and the other – an 
integral element of a higher level, which 
is the legal system.

The desire to find a factor which is 
particularly noticeable in recent years be-
cause of legal science need serious help 
in creating a legal system that meets the 
legal state. As emphasized PK Anokhin 
mandatory provisions for all kinds of di-
rections and systematic approach is to 
find and formulate a factor.

The system of criminal procedural 

law under the simultaneous action of 
both external and domestic systemical-
ly important factors that complement 
each other, ensure the development of 
the criminal procedural law, preserving 
its integrity, structure and form. Effects 
of external factor which contributes to 
the formation of the outer shell of the 
criminal procedural law and filling its 
relevant elements. As for the internal 
factors, their task is to provide a reliable 
association and interaction of elements 
of the system, limited outer shell of the 
criminal procedural law.
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SYSTEM OF TAXATION AS A SUBJECT MATTER  
OF CRIMINAL PROTECTION WITHIN ARTICLE 212  

OF CRIMINAL CODE OF UKRAINE

The article deals with the analysis 
of system of taxation characteristics as 
a subject matter of criminal protection 
within Article 212 of Criminal Code of 
Ukraine. It examines the correlation of 
the following notions “the system of tax-
ation” and “fiscal system.” It also de-
fines the system of taxation of Ukraine 
as a range of such interconnected com-
ponents which are stipulated in current 
legal system: taxes and levies; the way 
they are defined, their abolition and pay-
ment to budgets; rights and liabilities of 
participants of tax relations; the proce-
dure for exercising of tax control and the 
way of holding liable for violation of tax 
legislation requirements. 

The article points out that tax legis-
lation is supposed to be clear, stable and 
understandable for tax payers. Criminal 
responsibility for taxes and levies evasion 

(mandatory payments) in accordance 
with Article 212 of Criminal Code first of 
all performs a warning function for par-
ticipants of tax relations and this way it 
protects the system of taxation and stim-
ulates law-abiding behavior of tax-pay-
ers. In case of committing tax crime, the 
protective mission of the criminal law 
lies in conducting criminal classification 
of the committed crime based on the 
provisions of it as well as applying legal 
actions towards those found responsible. 

The article also emphasizes that the 
most outrageous misdeeds within the 
system of taxation are supposed to be 
stipulated in Criminal Code of Ukraine 
as offences and lead to criminal responsi-
bility. In connection with aforementioned 
facts designing precise and flawless pro-
visions of Criminal Code of Ukraine is a 
key element in criminal protection. 
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SYSTEM OF SPECIAL PRINCIPLES ADAPTATION  
OF NATIONAL LEGISLATION ON TRAINING  

CIVIL SERVANTS TO EU STANDARDS

In the context of intensified law-mak-
ing processes in Ukraine aimed at har-
monizing national legal system with 
European, adaptation (as part of the 
harmonization) of national legislation to 
EU law, acquires relevance of scientific 
study certain aspects of these phenome-
na. In particular, the center of scientific 
research there are issues dedicated to 
the principles of adaptation of national 
legislation to EU standards, in particu-
lar its fundamental principles as guiding 
ideas and adapting the regulatory frame-
work of Ukraine to European standards. 
It’s no secret that one of the main ob-
jects of adaptation is the law that defines 
the legal status and the system of public 
administration, information law (in the 
plane of providing access to some of civ-
il society and the specific individual to 
public information), the law on civil ser-
vice as a mechanism for administration 
and so on.

For example, in the Concept of adap-
tation of public service in Ukraine to EU 
standards (approved by the Decree of the 
President of Ukraine on March 5, 2004 
№ 278/2004), stipulates that in view of 
the strategic goal Ukraine to implement 
complex transformations and create real 
(domestic) conditions for joining the 
European Union, approaching the civil 
service to its accepted principles for EU 
Member States is particularly relevant.

In turn, so to speak, the primary ele-
ment of public service as a specific institu-
tional mechanism is particularly ordinary 
civil servant. It is on professionalism, in-
tegrity and level of training of personnel 
Civil Service depends on efficiency of state 
functions in general. Weighty value in this 
area certainly plays legislation on training, 
retraining and training of civil servants, 
which today requires a thorough and me-
ticulous study is in the design principles of 
adaptation of legislation to EU norms.
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ANALYSIS OF LEGAL APPROACHES TO HOSTILE  
CORPORATE TAKEOVER IN THE EU WITH  

AN EMPHASIS ON GERMANY

The article is dedicated to the analy-
sis of legal approaches to the hostile cor-
porate takeovers in the EU and Germany 
laws. The paper studies such innovative 
provisions of the Directive 2004/25/EC 
of the European Parliament and of the 
Council of 21.04.2004 on takeover bids, 
as the board neutrality rule, the break-
through rule and the mandatory bid rule 
and its implication in modern German 
law on takeover activities. The particular 
attention is drawn to the provisions of 
Article 2 – Definitions, Article 4 – Su-
pervisory authority and applicable law, 
Article 5 – Protection of minority share-
holders, the mandatory bid and the eq-
uitable price, Article 9 – Obligations of 
the board of the offeree company, Article 
11 – Breakthrough rule and Article 15 – 

The right of squeeze-out of the Directive, 
and reflection of this regulations provid-
ed by these articles in the provisions on 
hostile takeovers in the Act on the Ac-
quisition of Securities and Takeovers in 
Germany 2002.

Also, the paper studies German regu-
lations of the corporate hostile takeover 
activities in comparison with the corpo-
rate hostile takeover practices developed 
by the United States legal system and 
common law. Such comparative analy-
ses of the takeover regulations are espe-
cially important for the development of 
the Ukrainian takeover regulations. It is 
relevant in the light of a recently partly 
signed Association Agreement between 
the EU and Ukraine obliging to adapt its 
legal system to the EU standards. 
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APPROXIMATION OF THE LAW OF UKRAINE  
IN THE SPHERE OF CROSS-BORDER INSOLVENCY  

TO THE EU STANDARDS

This paper gives an insight to the 
issue of approximation of the law of 
Ukraine in the sphere of cross-border in-
solvency to the EU standards. It demon-
strates that the European law has effec-
tive mechanisms to resolve cross-border 
insolvency cases. Ukraine, in its turn, 
has only recently introduced such mech-
anisms. Moreover, the latter seem to 
be wrongly implemented to the legisla-
tion of Ukraine which impedes effective 
resolution of cross-border insolvency 
cases. In this connection the paper pro-
vides the analysis of the EU Regulation 
1346/2000 On Insolvency Proceedings 
and the proposals to change it to define 
better solution and effective rules to op-
erate on the legislation of Ukraine. 

The main emphasis is made to the 
jurisdictional matter, i.e. what concepts 
should prevail when deciding what court 
has jurisdiction to commence either main 
or non-main insolvency proceedings. 

This paper proved that the key concept 
to determining the jurisdiction to open 
a main insolvency proceeding should 
be “debtor’s centre of main interests” 
(COMI), and “establishment” should be 
the correct concept to entitle a court of 
a relevant state to commence a non-main 
(secondary, territorial) insolvency pro-
ceeding. The author demonstrates that 
these concepts are to have an autono-
mous meaning, without a need to search 
for equivalents in the home legislation of 
a particular state. Another important is-
sue to pay attention in order to approxi-
mate the law of Ukraine to the EU stan-
dards is comity. It is proposed to exclude 
the requirement to have an international 
treaty to be able to recognize and enforce 
foreign judgments (acts) in the sphere of 
cross-border insolvency. It is suggested to 
introduce a presumption of comity to fa-
cilitate effective recognition and enforce-
ment in the territory of another state, etc.
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HISTORICAL AND LEGAL ANALYSIS OF FORMATION 
OF LOCAL TAXATION IN UKRAINE

The current tax system today is the 
result of a long historical process of de-
velopment and improvement of methods, 
forms and mechanisms of taxation. Part 
of the tax system of the state are local 
taxes and fees. Various forms of local 
taxation in the Ukrainian lands appeared 
much later state taxes and fees. Thus, 
the local tax has become part of the ex-
isting system and became its main fea-
tures that were formed during the birth 
and formation of the state and the tran-
sition from subsistence to cash.

The power to of law formation of local 
taxation, which are set by law, affect the 
ability of local governments to regulate 
and manage public affairs under their 
own responsibility and in the interests of 
local people.

So, based on our analysis we can 
conclude that the main features of local 
taxes and fees, which distinguish them 
from state taxes and fees are the follow-
ing features:

1) the right of local councils to set 
local taxes and fees (within the powers 
defined by the Tax Code of Ukraine);

2) mandatory local taxes and fees in 
the territory of local communities;

3) local taxes and charges payable to 
relevant local budgets and skladayut the 
bulk of their income.

Local taxes and fees are part of local 
budgets, but they can not be separated 
from the general government finances. In-
troduction and procedure for collecting local 
taxes and fees are regulated by the state. 
Given the fact that some economic and so-
cial issues of the population appropriately 
addressed at the local level, the introduc-
tion of local taxes and fees is an effective 
mechanism for public financial policy.

Local taxes and fees, implementation 
of which is conditioned by political, eco-
nomic and social conditions, can be con-
sidered as a tool of public administration 
and local financial resources as one of 
the guarantees of local government.
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ON ISSUES OF LEGAL RELATIONSHIPS  
OF DANYLO HALYTSKY WITH CRUSADERS  

IN THE MIDDLE OF XIII OF CENTURY

This article is dedicated to the anal-
ysis of features of legal relations of the 
ruler of Kingdom of Galicia-Volhynia 
knyaz Danylo Romanovich with crusad-
ers in 30-50th years of ХІІІ century. In 
the article the main features of state and 
political development of the Galicia-Vol-
hynia in the period of reign of Danylo 
Halytsky are investigated. Attention is 
accented on the character of relation-
ships with Rome in the context of con-
clusion of church union and organiza-
tion of crusade of union of the catholic 
states against a Mongol-Tatar invasion. 
Additional attention is paid to the rela-

tionships with crusaders represented by 
spiritual knightly orders in the aspect of 
military collaboration.

An idea of the article is that the pe-
riod of reign of Danylo Halytsky is char-
acterized by the clear European vector 
of foreign policy, and also by the at-
tempt of the Galicia-Volhynia to enter 
the European association of the catholic 
states.

It should be noted that researches 
of the Kingdom of Galicia-Volhynia are 
mainly of historical character, and the 
problems of legal value were and are ob-
served not too often. 
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THE CONCEPT OF MARRIAGE AND THE MANNER  
OF ITS ESTABLISHMENT ON THE TERRITORY  
OF UKRAINE WITHIN THE RUSSIAN EMPIRE  

(XIX – EARLY ХХ CENTURY)

Nowadays development of the 
Ukrainian family undergoes many new 
changes which are unusual for the men-
tality of our nation. Firstly, such trans-
formation is connected with the global-
ization of the society, depreciation of the 
initial purpose of the family foundation, 
which was set by our ancestors, that is 
the respect of the married couple to each 
other, the respect between parents and 
their children, preservation of Ukrainian 
family values. In order to avoid the ex-
cess of the democratization of the family 
life and the bad consequences that can 
happen on this basis, modern scientists 
and legislators have to refer to histori-
cal sources. Those are good for taking 
the basic rules of improving family rela-
tionships and the Ukrainian family leg-
islation in particular. Historical analysis 
gives an opportunity to state the fact of 
originality and unicity of the family law 
in Ukraine and considering the past mis-
takes to carry up future possibilities.

The Laws of the Russian Empire 
were enacted on the territory of Ukraine, 
which was under Russia guidance in 
1840-1842. 

The first book regulating family rights 
and duties consisted of three parts, the 
first one was called “About the marriage.” 
According to this part there existed only 
religious kind of marriage. The registra-
tion of marriages was held only in church-
es. The Marriage Law of the Russian Em-
pire did not provide the existence of social 
institutions where marriages could be 
registered without the church. Thus, the 
state with the help of the church was try-
ing to exert control over marriage legal 
relationships. The marriage was preceded 
by a series of procedures that the cou-
ples and a priest, who crowned them, had 
to do. Marriage rules of the Laws of the 
Russian Empire in 1832 did not involve 
the engagement and the wedding which 
were an obligatory part of a marriage pro-
cess according to the Ukrainian customs.
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SOLUTION TO THE AGRICULTURAL PROBLEM UNDER 
THE LEGISLATIONS OF THE WEST UKRAINIAN  

PEOPLE’S REPUBLIC (ZUNR) AND THE UKRAINIAN 
NATIONAL REPUBLIC (UNR): COMPARATIVE ASPECT

The issue of land legislation of ZUNR 
and UNR is revealed in the article. Spe-
cial legal acts which were adopted by the 
ZUNR and UNR legislative bodies and 
under which the agricultural reform was 
carried out on the Ukrainian territory are 
researched in the comparative aspect.

The Third Universal and the provi-
sions regulating land issues in UNR are 
analyzed. Legislative settlement of the 
abolishment of the rights to the land-
lords’ property and other lands and the 
right of the UNR citizens to the land are 
defined. In this aspect the official inter-
pretation proclaimed by the General Sec-
retariat on 16th of November, 1917 was 
explained and it was found out that abol-
ishment of the property rights should be 
considered as prohibition to alienate land 
by former owners; the property rights 
were terminated without redemption; 
the rules of giving land into exploitation 
were established.

The research revealed the ways of 
solution to land problems under the le-
gal act adopted by the Central Council 
of Ukraine on 18th of January, 1918 and 
highlighted that under the law all the 
lands including waters, above-ground and 
underground resources on the territory of 
UNR are owned by its citizens who have 
the right to exploit them irrespectively of 
their sex, religion and nationality. 

Provisions of the Law on land ap-
proved by the UNR Directory on 8th of 

January, 1919 are reviewed in the work. 
The changes into regulation of land rela-
tions introduced by the Law are defined 
as the following: determination of the 
minimum land size which is received and 
specification of the maximum land size 
which remains with the former owners 
etc. 

Special emphasis is made upon the 
conditions of the land reform introduc-
tion on the territory of ZUNR which 
featured the legalization of private own-
ership of land. The research analyzed 
the Law on land reform approved by the 
Ukrainian National Council on 14th of 
April, 1919 supporting deprivation of 
landlords’, monastery and church lands 
and the lands of other rich landowners 
and their registration in the “state land 
fund” for the villagers with little or no 
lands and the disabled military men. 

The research of the Land law provi-
sions of ZUNR published on 8th of May, 
1919 enabled the villagers with little or 
no lands to receive land into private prop-
erty; punishment was provided for those 
who broke the land legislation rules. 

The analysis of ZUNR and UNR 
legislation revealed similarities and dif-
ferences between the processes of land 
reform introduction and their practical 
application by the UNR and ZUNR gov-
ernments as well as showed the reasons 
for the failure of application of the spe-
cialized legal acts. 
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PONTIUS PILATE SENTENCE AS A DEMONSTRATION 
JUDICIAL TYRANNY (THE NOVEL BY MIKHAIL  
BULGAKOV “THE MASTER AND MARGARITA”)

The court of Pontius Pilate is de-
scribed Mikhail Bulgakov in the so-called 
ancient chapters of the novel “The Mas-
ter and Margarita.” The Ukrainian legal 
literature, there are no works devoted to 
the study of creativity Bulgakov for the 
presence in it of ideas about law and the 
state.

The goal of this study is to analyze 
from the point of view of modern general 
theoretical legal process of the court of 
Pontius Pilate, on the basis of how he 
dealt with in his novel Bulgakov.

As the chapters of the novel Yer-
shalaim rich intertextual biblical inclu-
sions, which are presented in the form 
of quotations, allusions that refer to 

symbols, images, stories and situations 
from the Bible, it must be emphasized 
that the description of events in the 
texts of the Gospels, and the novel is 
not the same. These discrepancies, cer-
tainly deserve a separate study. And it 
may seem that in order to avoid confu-
sion, it is more expedient to rely sole-
ly on the text of the novel. However, 
ignoring the writer of some episodes 
from the Bible, or vice versa, the addi-
tion of some new, can help shed light 
on the opinion of Mikhail Bulgakov 
on various legal issues and public life. 
That is why the absolute absence of 
references to the text of Scripture is 
not possible.
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STATE FISCAL SERVICE:  
LEGAL GROUNDS OF CREATION

Implementation of state customs – 
a process to implement the public au-
thorities tasks entrusted to them for the 
purpose, according to the legislation of 
Ukraine on Civil customs.

However, a combination of regulat-
ed permanent law of Ukraine on Civil 
customs tasks to carry out and perform 
these bodies and also own the very le-
gal status of these bodies is lately more 
and more questions. The establishment 
of modern central government fiscal 
policy office of Ukraine Ministry of 
revenue through reorganization, has 
brought an end to independent exis-
tence under the Central State Customs 
Service of Ukraine (or in old-style 
former State Customs Committee of 

Ukraine, the former Customs Service 
of Ukraine, or in some new format). 
The decision of the Ukrainian Gov-
ernment is more visionary. However, 
it is extremely necessary to distance 
themselves from both revisionism, the 
return of history in reverse direction in 
matters of undeniable recovery of al-
ready eliminated Mindohodiv, so also 
on dvohznachnoyi casuistry in the 
context of interpretation of the law of 
Ukraine on Civil customs and harass-
ment by members of different political 
colors to leaders of the newly estab-
lished central government fiscal de-
partments of Ukraine and its territorial 
administrations, including customs and 
their departments – customs posts.
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COMPULSORY LICENSING  
IN THE PHARMACEUTICAL INDUSTRY

The article considers the issuance of 
a basic compulsory license in the phar-
maceutical industry. The author analyzes 
the provisions of the TRIPS Agreement, 
the Doha Declaration, which define the 
use of patented invention, utility model 
to address the public authority without 
the consent of the patent owner. The 
article considers the practice and condi-
tions of compulsory licensing in foreign 
countries.

Compulsory licensing may only be 
permitted if, prior to such use, the user 
has made efforts to obtain authorization 
from the right holder on reasonable com-
mercial terms and conditions and that 
such efforts have not been successful 
within a reasonable period of time. This 
requirement may be waived by a mem-
ber in the case of a national emergency 
or other circumstance of extreme urgen-

cy or in cases of public non-commercial 
use.

The permission to use the patented in-
vention for the manufacture of drugs is is-
sued by the Cabinet of Ministers of Ukraine. 
The permit is issued under the following 
conditions: the patent owner cannot meet 
the demand for the drug in those conditions 
that are commonly used to produce the 
drug; patent owner without good reason re-
fuses to issue the applicant a license to use 
the invention, utility model.

Compulsory licensing in the pharma-
ceutical industry is applied to provide 
patients with inexpensive drugs of the 
required quantity. Often compulsory li-
censes are issued for the manufacture 
to import a medicament for the treat-
ment of AIDS, tuberculosis and malaria. 
Compulsory licensing can significantly 
reduce the cost of treatment.



59

Tribune of young scientist 

TRIBUNE OF YOUNG SCIENTIST

T. Filipova,
Judge,

Rivne Economic Court of Appeal

GENESIS OF ADMINISTRATIVE PROCEDURES  
IN THE FIELD OF PROTECTION  

OF ECONOMIC COMPETITION IN UKRAINE

The article aims at analyzing genesis 
and its stages of normative fixation and 
research in administrative legal doctrine 
of administrative procedures in the field 
of protection of economic competition. 
The analysis led to the conclusion that 
normative fixation of such administrative 
procedures in the national legislation is 
characterized by a short-term, stage-like 
and blur-like nature of its contents.

The author has defined three stag-
es of researches considering genesis of 
administrative procedures in the field 
of protection of economic competition 
in the national administrative legal sci-
ence: 1st stage (before 1917); 2nd stage 
(1917-1991); 3rd stage (1991-till now). 
The analysis of the contents of the stag-
es indicates that scientists are interest-
ed in the issues of administrative legal 
regulation of anti-monopolistic bodies. 
There is a tendency to make researches 
considering regulation of the administra-
tive procedures and absence of complex 
and system scientific researches of ad-
ministrative procedures in the field of 
protection of economic competition in 
Ukraine.

It is worth mentioning that the basic 
tendency for research of administrative 
legal regulation in the mentioned field 
is the narrowing of the object of the sci-
entific research from the global issues of 
the administrative legal regulation in the 
field of monopoly and competition to the 
specific research – administrative legal 
regulation (certain aspects) of the defi-
nite procedures in the field of protection 
of economic competition.

The author mentions that the ten-
dency of normative fixation of the ad-
ministrative procedures in the field of 
protection of economic competition is 
the detailing of administrative legal defi-
nition of monopolistic (dominant) state 
of a subject, control over the economic 
concentration and coordination of ac-
tions among all the entities, examina-
tion of the case by the Anti-Monopoly 
Committee of Ukraine, executing and 
appealing – from fragmental contents of 
administrative-legal norms in the blurred 
legislation of Ukraine to its systematiza-
tion in specific regulatory acts regarding 
certain kinds of such administrative pro-
cedures.
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ADMINISTRATIVE SUSPENSION  
AS THE ADMINISTRATIVE ENFORCEMENT MEASURE:  

NATURE, VALUE AND TYPES

The real offenses are threat for the 
protected public relations. Thus, it is nec-
essary to immediately apply all important 
and needful measures for their protec-
tion and stopping of legal requirements 
violations. The most numerous among 
administrative enforcement measures is 
administrative suppression. There is not 
any definition and clear classification of 
administrative suspension measures nei-
ther in the current legislation nor in the 
special literature. At the same time it is 
necessary to point out that most of sci-
entists agree with the classification pro-
posed by M. Eropkin: 1) measures of ad-
ministrative prevention; 2) measures of 
administrative suspension; 3) measures 
of administrative responsibility.

The measures of administrative sus-
pension are usually used for involuntary 
termination of unlawful acts that have 
signs of administrative offenses and, in 
some cases, crimes. Also, these mea-
sures are important for prevention of 
harmful consequences of violations or 
crimes. They are also necessary to en-

sure the application of the administrative 
penalties and in some cases, of criminal 
penalties to the offender.

The use of administrative suspension 
can quickly and directly solve the conflict 
situation by means of forced termination 
of the unlawful invasion. Also, it is im-
portant to note that, unlike preventive 
measures, measures of administrative 
suspension have more legal regulation.

It should be emphasized that the 
special measures of administrative sus-
pension are the last resort used by 
the competent authorities (officials), if 
necessary, for termination of offenses 
(crimes), when other means are ineffec-
tive.

Thus, we can make the conclusion 
that administrative suspension is invol-
untary termination of acts that have 
signs of the administrative offense (and 
in some cases – the criminal offence) 
aimed at preventing the harmful effects 
of wrongful acts and bringing offenders 
to administrative and sometimes to crim-
inal responsibility.
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HOME DETENTION AS A PREVENTIVE MEASURE: 
BACKGROUND AND CONTEMPORANEITY

The problem of law anв order occu-
pies a leading position in any social state 
as without law and order the usual, har-
monious development of the society and 
state becomes essentially complicated. In 
addition, at the low level of law and or-
der the level of crime situation increases 
that is unacceptable in a country where 
a person, his (her) life and health are 
recognized as the highest social value, 
individual’s rights, freedoms and their 
guarantees determine the essence and 
orientation of the state activity.

The objectives of the research are as 
follows:

a) to cover the history of home deten-
tion as a preventive measure, because 
through history a particular implemen-
tation in the area of public relations, de-
pending on their positive or negative ex-
periences, is either approved and hence 
is worth of further use, or, in the case 
of negative experiences, needs to be re-
placed; 

b) to cover a number of arguments 
in favor of existence of home detention 
in a system of preventive measures, as 
well as some of the problems specific to 
it and introducing proposals to eliminate 
them.

It should be noted that currently 
many countries of the world provide the 
use of home detention as a preventive 
measure in their criminal and procedural 
law. For example, it is used in Azerbai-
jan, Belarus, Kazakhstan, Latvia, Lithua-
nia, Moldova, Germany, Russia, Sweden 
and so on.

Home detention fulfils a function of a 
preventive measure, which combines the 
features of a strict (in case of twenty-four-
hour home detention) restraint of a person 
it is applied to, without the use of a pre-
ventive measure in the form of detention.

The relevance of the existence of 
house arrest in contemporary Ukraine 
is stipulated by a number of problems 
solved during its application.
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THE PROPERTY OF PRIVATE COMPANY  
AS THE JOINT PROPERTY OF SPOUSES  

IN THE CIVIL LAW OF UKRAINE

The publication is devoted to the re-
search of property rights of spouses. The 
property relationships between wife and 
husband are described in this article. 

The purpose of this research is to an-
alyze the certain types of objects of joint 
property of spouses.

The object of this research is family 
relationships between wife and husband 
in the civil law of Ukraine.

The subject of this research are: in-
ternational acts, legal acts of Ukraine 
and foreign countries and their practical 
application, scientific views, ideas and 
concepts of domestic and foreign schol-
ars in the field of property relationships 
between spouses.

Methodological basis of the research 
consists of the following methods: legal 
comparative method; dialectical method; 

formal and logical methods; systemic 
and structural methods etc.

It should be noted, that issues of 
ownership of spouses are extremely im-
portant under present conditions.

By the general rule, marriage is the ba-
sis for the emergence of joint ownership 
property of spouses. However, irrespective 
of the marriage, each spouse may have a 
property which belongs to him personally.

Problems of determining the property 
as joint property of the spouses are ana-
lyzed in this article. 

Certain types of property, which is 
wife’s and husband’s personal private 
property, are studied in this article.

The possibility of determination of 
private company property and individual 
entrepreneurs’ property as joint property 
of spouses is analyzed. 
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PERSONAL GUARANTEE AS THE RESTRICTION  
OF THE RIGHT TO FREEDOM OF MAN  

AND OF THE CITIZEN: PHILOSOPHICAL ASPECT

The paper sets the problem of un-
derstanding of the concept of “freedom” 
and its relation to responsibility for the 
criminal offense. The author argues that 
concept of “freedom” is very broad and 
is being explored for ages, but the final 
conclusion on freedom and the condi-
tions under which it should be limited 
does not exist. It is shown that people 
care about the problem of the right to 
freedom from ancient times, including 
its limitations. Author of the article says 
that freedom is the result of human free 
will expression, but responsibilities and 
freedom are separated concepts, because 
responsibility is a price of freedom. 

Law developed with the development 
of society. Thus, nowadays all freedoms 
of man are consolidated in legal acts. If 
somebody breaks the law he will have 
to suffer from the punishment. Per-

sonal guarantee is one of the preven-
tive measures in criminal proceedings, 
which restricts the rights and freedoms 
of human. However, it is a necessary 
measure for honest, complete and ob-
jective investigation. Personal guaran-
tee becomes more popular with the new 
Criminal Procedure Code of Ukraine. 
Despite the fact that personal guaran-
tee has passed a long way of develop-
ment, it has not changed substantially 
and still remains an instrument which 
organizes liberty of the suspect and en-
sures his appearance to the investigat-
ing authorities. 

The author describes in her article 
that there are many disadvantages and 
gaps in current legislation. That is why 
she provides the necessary recommenda-
tions to improve national legislation in 
regard to personal guarantee.
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ON THE OBJECT OF CRIMES AGAINST JUSTICE

This article is devoted to the study 
of the definition of object of a crime 
against justice. The author notes that 
the establishment of object of a crime is 
a prerequisite to the correct application 
of the criminal law, qualification of a 
crime committed by a person, its sep-
aration from other related socially dan-
gerous acts. However, on the basis of 
our research, we prove that the criminal 
law literature expresses different views 
on understanding of the object of crime 
against justice. The author conclud-
ed that the vast majority of scientists, 
who have studied this issue, note that 
the legislator, creating norms of legal 
protection of justice, does not regard 
to procedural meaning of the term, but 
reads broader meaning into the latest, 
considering the necessary to protect 
any kind of activities aimed at achiev-
ing the objectives of justice: whether 
the work of the court, prosecutor, pre-
trial investigation or penal authorities 
etc. That is why many scientists under 
the object of crimes against justice un-
derstand the relations connected with 

legal administration of justice by the 
courts, maintaining that activity by the 
authorities of criminal investigation, 
prosecution, defence, and by the people 
and institutions that enforce the judicial 
decision. However, the article states 
that in the scientific literature there is 
a position on a narrow understanding of 
the object of the crimes against justice, 
namely the proper administration of jus-
tice by the court. In addition, the article 
analyzes different approaches to under-
standing the object of a crime against 
justice as well as changes of the title of 
section XVIII of the Special Part of the 
Criminal Code of Ukraine. Based on the 
results of research, the author came to 
the conclusion that the object of crimes 
against justice are public relations on 
the administration of justice, namely 
the relations arising in the jurisdictional 
or law enforcement activities, the activ-
ities of the court considering hearings 
of cases (proceedings) determined by 
law, activity of specially created state 
bodies that contribute to the adminis-
tration of justice.
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CREATION AND FUNCTIONING  
OF CIVIL SOCIETY ORGANIZATIONS IN USSR:  

CONSTITUTIONAL PROBLEMS

This article covers the fundamental 
works of Soviet scientists of the second 
half of the ХХ century considering the 
constitutional and legal problems of the 
establishment and functioning of civil 
society organizations. During the Sovi-
et times civil society organizations were 
considered to be voluntary (but actually 
they were not), free of state influence 
(but actually they were not as well) and 
had other minor features that contem-
porary Ukrainian civil society organiza-
tions do not have. 

Regardless of that thesis, it is con-
cluded that the most efficient now is 
to use the books of the main Soviet 
civil society organizations’ research-
ers – the books of Z.A. Yampolskaya,  
A.I. Schihlyk, V.V. Kravchenko, H.A. Ku-
dryavtseva, O.V. Orlova, D.V. Shutko,  
N.I. Danchenko. These books highlight 

the problems of civil society organizations 
which have not lost their relevance now. 
Author notes that many works are devot-
ed to the interaction between civil society 
organizations and public authorities. 

Author suggests dividing these books 
into 2 groups. The publications of the 
first group are too ideological, and do 
not present a significant interest in solv-
ing modern problems of civil society or-
ganizations in Ukraine. The publications 
of the second group are about the trans-
fer of certain powers of public authorities 
to civil society organizations. They are 
of considerable interest for further devel-
opment of Ukrainian civil society (books 
of M.T. Baymahanov, D.V. Shutko,  
V.M. Horshenyov etc.).

Also author recommends relevant 
and useful books naming their titles and 
chapters of these books.
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CONDITIONS OF THE DETERMINATION OF THE FACT 
OF COMMON-LAW MARRIAGE IN COURT HEARING 

AND EVIDENCES TO PROVE IT

The article is devoted to the determi-
nation of the conditions of common-law 
marriage and the range of evidence, which 
often confirm this fact in court hearings. 
The author has analyzed Ukrainian legal 
acts and judicial practice and on this ba-
sis identified signs of common-law mar-
riage, which is to be proved in court and 
is reflected in the relevant evidences. The 
author argues that Ukrainian legislation 
does not have clearly identifiable signs 
of common-law marriage, which can also 

cause some difficulties in the process of 
confirming this fact in court. 

The author comes to the conclusion 
that the fact of being in a common-law 
marriage can be proved by any admissi-
ble evidences. The law does not define 
and does not restrict their list. According 
to the analysis of court decisions in this 
type of cases such evidence like testimo-
ny of the parties, witnesses and written 
evidence are often used to confirm the 
fact of common-law marriage.
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CURRENT STATE OF PUBLIC CONTROL  
OVER GOVERNMENT PROCUREMENT

This article highlights the issue of im-
plementation of the law on civil society 
organizations, of their supervisory func-
tions and analyzes the scope of activities 
of civil society organizations in the field 
of government procurement on the basis 
of analysis of current practice, research, 
and applicable law.

One of the urgent tasks of public in-
stitutions is the transformation of public 
control over the activities of the gov-
ernment and the transformation of the 
current system of control at all. Gov-
ernment procurement in Ukraine, as in 
many other countries, is extremely im-
portant, because it is aimed to further 
meet the needs of many state and local 
governments. Thus, there is a real need 
for the organization and implementation 
of public control over this area in order 

to increase the efficiency of government 
procurement.

It should be noted that the activities 
of civil society organizations in this direc-
tion could be much more effective if there 
was provided detailed legislative process of 
public control of government procurement 
using specific rights and responsibilities 
of civil society organizations in the imple-
mentation of their functions in relation to 
stop abuses considering the procurement.

Also the author provides necessary 
recommendations to improve legal regu-
lation in the sphere of the governmental 
procurement and his thoughts about real 
mechanisms of supervisory functions 
over the activities of civil society orga-
nizations which will have good influence 
on all economic system and provide de-
velopment of civil society of Ukraine. 
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LEGAL CONTENT AND FUNCTIONS OF INDUSTRIAL 
DESIGN AS AN OBJECTS OF INDUSTRIAL PROPERTY

In this paper the author discusses the 
problems of legal content and features 
of industrial design. The author analyzes 
the contents of relations associated with 
the implementation of intellectual prop-
erty rights on industrial design. Correla-
tion of industrial design with other ob-
jects of industrial property is identified. 
The basic functions of industrial design 
in the modern economy are defined. 

The purpose of this paper is to deter-
mine the role of the industrial design in 
the system of intellectual property rights 
in the light of its content and features. 
This goal is realized through such tasks: 
to define civil content of the concept of 
“industrial design” and its legal charac-
teristics; to explore the features of the 
industrial designas an object of industrial 
property in the modern market economy; 
to establish the place of the industrial de-
sign in the system of industrial property.

Industrial design differs from the oth-
er objects of industrial property by its 
trade name (means of individualization 
of participants of civil commerce, goods 
and services), especially with the trade-

mark, in particular, three-dimensional 
one. Despite some similarities (as in-
dustrial design can individualize goods 
of certain manufacturer), it should be 
noted that the patented industrial design 
can be used only in direct relation to 
the goods, element of art and design of 
which it is. At the same time, the trade-
mark can be applied to any products and 
services referred to in the certificate of 
the trademark, or to the decision on the 
recognition of trademarks.

Industrial design, as well as means 
of individualization, has a certain iden-
tity role, but, unlike identity role of the 
trademark, it is strongly connected with 
the essence and functional purpose of the 
product. At the same time, it should be 
noted that the design solution, which is 
an essential element of the product and 
is determined by its functional purpose, 
can not be an industrial design even in 
spite of its novelty, because under this 
condition, it is a new technical solution 
and may, with the presence of other fea-
tures, get legal protection as an inven-
tion or utility model.
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THEORETICAL AND PRACTICAL PROBLEMS  
OF IDENTIFYING THE PERSONS INVOLVED  

IN CASES OF CHANGING OF CIVIL CAPACITY  
OF AN INDIVIDUAL

The article analyzes the legal provi-
sions and investigates the theoretical 
views on the determining the circle of 
persons involved in cases of diminished 
capacity of individual and recognizing 
incapacity by the court. The characteris-
tics of the individual applicant for special 
proceedings, as well as involving other 
interested individuals in the cases relat-
ed to the mentioned category were ana-
lyzed. The author notes a legal interest 
in the result of trial as the main factor 
for identification of the parties involved 
in the case. Therefore, to decide on the 
further proceedings of the claim, the 
court is obliged to clearly establish the 
subject of judicial protection, objective 
point of the stated claims and legal rela-

tions between the stated claim and the 
claimant.

Besides that, the involvement of oth-
er individuals in cases of the category 
was analyzed. The matter of determin-
ing the main features of other involved 
individuals is reviewed. The author con-
cludes that the other person involved in 
the special proceedings also has a legal 
interest (personal, state or public) in a 
result of the case. In the result of the 
study, the author proves the necessity 
of consideration of this category of cases 
for the person against whom the state-
ment is considered, and the prosecutor 
who gives a conclusion on the legality of 
incapacitation of an individual or admit-
ting incapacity of individual.
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THE PROBLEM OF BRINGING NON-PARTY INTERVENERS 
IN CIVIL PROCEDURE OF UKRAINE

This article is devoted to the study 
of the mechanism of bringing non-party 
interveners in the case. The problem is 
that courts often involve third party in 
case without his permission violating the 
procedure provided by the Civil Proce-
dure Code of Ukraine. Third parties are 
often specified by the claimant directly 
in the statement of claim which also is 
not provided by procedural law.

The author supports the view of inad-
missibility of the third party involvement 
into the case without his permission, 
but believes that indicating third party 
directly in the statement of claim can 
make proceedings quicker and allows a 
third party to enter the process as early 
as possible in order to be able to protect 
his own rights and interests. Therefore, 
the author suggests introducing into 

civil procedural law the term “proposed 
third party.”

Also the author suggests simplifying 
the procedure of bringing the non-party 
interveners in the case. To do this it is 
needed to give claimant the right to speci-
fy proposed third party in the statement of 
claim and provide the court with the right 
to determine proposed third party on its 
own initiative. That is why it is required 
to determine procedure for sending to pro-
posed third party copies of statement of 
claim with applications and decisions. Also 
it is necessary to consolidate that the pro-
posed third party may acquire the status 
of a third party only with his agreement 
based on the court’s decision. Moreover, it 
is suggested to allow proposed third party 
to declare his participation personally with-
out the need of filing a written statement.
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ISSUE IN LAW AS A CRITERION OF DIVISION  
OF CASES OF CIVIL JURISDICTION

This is well known that rights and 
freedoms of humans and citizens are pro-
tected by the courts. Every person, who 
considers that his rights, freedoms or in-
terests are violated, challenged or unad-
mitted may apply to the court for their 
protection on civil process. This scien-
tific article is devoted to the problems 
associated with criterions of division of 
cases of civil jurisdiction. One of them 
is the criterion of presence or absence of 
issue in law.

The author analyses different posi-
tions related to such a legal problem. The 
supporters of one position confirm that 
all personal and property rights of cit-
izens, their occurrence, modification or 
termination, are always associated with 
specific circumstances (legal facts). In 
turn, legal facts always stipulate certain 
subjective rights. It means that an issue 

in legal facts causes an issue in law and 
they cannot be disassociated, as judicial 
ascertainment of the certain legal fact is 
not fulfilled as goal itself, but for rights 
inextricably connected with this fact. 

However, the author considers that 
there is no issue in law in the ex par-
te proceeding, but an issue in the le-
gal facts is possible. Transformation of 
the ex parte proceeding in the litigious 
proceeding is possible only when there 
is the direct liaison between the ascer-
tainment of legal fact with necessity to 
resolve the material and legal dispute. 
Namely, if an applicant submits an ap-
plication for the ascertainment of legal 
fact on purpose to resolve the issue in 
law on the basis of such a court’s deci-
sion as long as this issue in law cannot 
be determined without ascertainment of 
such a legal fact. 
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THE PRINCIPLE OF PROCEDURAL ECONOMY  
IN THE SYSTEM OF PRINCIPLES  

OF ADMINISTRATIVE LEGAL PROCEEDINGS

The problems of determination of 
concept and meaning of principles of 
the administrative legal proceedings of 
Ukraine are investigated in the article. 
Author exposes features and meaning 
of principles of the administrative legal 
proceedings of Ukraine, their features 
are educed by their comparison with the 
principles of other judicial proceedings. 
The system of the principles of proce-
dural economy is characterized. Author 
analyzes different classifications of prin-
ciples of administrative legal proceedings 
in Ukraine. Critical analysis of provisions 
of existing legislation and legal literature 
on the issues of administrative legal 
proceedings was carried out. In the ar-
ticle the author investigates the range 
of problems of legal confirmation and 
realization of the principle of procedural 
economy in the system of administrative 
legal proceedings in Ukraine. The author 
examines the issue of common theoreti-
cal and practical significance; carries out 
an in-deep analysis of the situation of 
legal regulation and the practice of the 

realization of the principle of procedural 
economy in administrative legal proceed-
ings in Ukraine. 

In the article the place of principle 
of procedural economy in the system 
of principles of administrative judicial 
process is determined. The issue of in-
teraction of the principle of procedur-
al economy with other principles of 
the administrative legal proceedings is 
examined. Necessity of confirmation 
of principle of procedural economy of 
the administrative legal proceeding in 
a current administrative procedural leg-
islation is justified and suggested. The 
article is devoted to the role and im-
portance of the principle of procedural 
economy in administrative legal pro-
ceedings in Ukraine. The article reveals 
author’s understanding of the role and 
importance of the abovementioned prin-
ciple in the development of administra-
tive legal proceedings in Ukraine. In the 
article the directions of improvement of 
economic procedural legislation are jus-
tified.
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LEGAL REGULATION OF INTERNATIONAL  
COOPERATION OF THE STATES IN MILITARY SPHERE 

(GENERAL HISTORICAL REVIEW) 

The general historical review of the 
international cooperation of the states in 
military sphere is proposed in the article. 
The author provides investigation of the 
legal basis of collaboration from Ancient 
times, Middle times, Westphalia, Vien-
na, Versailles system of International 
Law, International Law of the “cold war” 
period till the modern stage.

It is pointed out that cooperation be-
tween the states in military sphere start-
ed at the Ancient times and had mainly 
local character. It was one of the first 
forms of external activity of the states. 
It was preconditioned with common in-
terest in setting and keeping external re-
lations for piece coexistence and getting 
guaranties of mutual attacks prevention, 
necessity to unite against common en-
emies through the creation of defense 
unions as well as aiming at wealth which 
could be possible through common mili-
tary attacks. 

In Middle Ages and in modern times 
there were a lot of attempts to create a 
system of international relations which 
protected peaceful functioning of the 
states (especially on Westphalia and Vi-
enna piece conferences) with military re-
sources. However, they failed foremost 
because the most influential states had 
no will to limit their military power un-
der the International Law norms. Some 
positive changes in cooperation of the 

states were proposed with the Statute of 
the League of Nations. There were a lot 
of norms of military cooperation. One of 
the most significant dealt with the lim-
itation of armaments. But this was not 
enough for peacekeeping.

Only terrifying consequences of the 
World War II enforced to revise the 
whole model of international relations 
of the states. It was apparent that the 
states had to limit themselves to reach 
the whole peace and security and there 
was a great need in more effective in-
ternational guarantee mechanism than 
previous one. To realize these ideas the 
United Nations Organization was found 
in 1945. Since that time the main aim of 
military cooperation became a protection 
of piece as the greatest value of interna-
tional society.

Modern international military cooper-
ation is diversified and realized through 
the great amount of international or-
ganizations (NATO, European Union, 
League of Arab States, African Union, 
Collective Security Treaty Organization 
etc.). At the same time there are a lot 
of bilateral and multilateral international 
treaties as a legal basis of military co-
operation beyond international organiza-
tions in the sphere of peacekeeping op-
erations, disarmament, antiterrorist and 
antipiracy activity and other operations 
with military resources.
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REVIEW OF THE MONOGRAPH BY 
ANTSUPOVOYA TATYANA OLEKSANDRIVNA  
“PROCEDURAL LAW COUNCIL OF EUROPE:  

PRINCIPLES, THEORY AND PRACTICE”

Research International procedural law 
belongs to the latest trends in interna-
tional law, but the question always pro-
cessuality international law became the 
subject of scientific debate since the XIX 
century. These discussions have not tra-
ditionally have led to the development of 
a single, or even a unified understanding 
of the essence of the phenomenon. The 
classic approach can be considered for 
international law procedural character-
istics of the secondary towards interna-
tional substantive law. However, empir-
ical analysis of the content and features 

of the construction of international legal 
norms testifies mostly to their procedural 
nature and the secondary is substantive 
rules. Absolute is a need for a scientific 
concept of international procedural law, 
especially in the context of a permanent 
fragmentation of international law.

It depends on the procedural rules 
of the effectiveness of the material. Not 
paying proper attention to the develop-
ment of the first reduces the efficiency 
of the whole system. In addition, it can 
be considered quasi international legal 
nihilism.


